
        

 
 

 

 
 

 
 

 

 
 
 

 
 

 
 

 
 

 
 

 
 
 

 
 
 
 

  
  

 
 

 

 
 
 

 
 

  

  
  

 

  
  

 

 
 

 
 

 
 

 
 

 
 
 

 
  

 
 

 
 

 

 
  

Legal Issues 
Lawmakers in all 50 states and the District of Columbia 
have passed legislation controlling alcohol purchase, pos­
session, and/or consumption by persons younger than 21. 
Given the extent that persons younger than 21 use alco­
hol, juvenile justice staff may encounter many clients who 
have been arrested for alcohol use or for whom alcohol use 
has contributed to their pattern of illegal behavior. This 
section describes laws related to alcohol use and the rights 
of underage drinkers. 

Age and Legal Status 
The legal system specifies the age at which one becomes 
an adult for different purposes. Youth can marry without 
parental consent at age 18; can purchase tobacco products 
at age 18; and can obtain a driver’s license, depending on 
the state, between ages 16 and 18. Youth cannot legally 
purchase alcohol if they are younger than 21. 

States and U.S. territories differ regarding how they 
classify underage alcohol offenses and which courts have 
jurisdiction over offenders. In some states, youth younger 
than age 18 who are charged with an alcohol offense will 
be under the jurisdiction of the juvenile court. In other 
states, youth ages 16 and older who are charged with an 
alcohol offense will be under the jurisdiction of an adult 
court. Sanctions and remedies that are available to the 
juvenile and adult courts vary widely as well. By law, some 
states treat underage alcohol offenses as a civil matter and 
those charged are diverted out of the court’s jurisdiction. 
Other states have minimum and mandatory fines as well 
as rigorous conditions and limitations on expunging the 
record of the underage drinker. Each system has differ­
ences in process, procedure, and sanctions. 

Underage Drinking Laws 
All 50 states and Washington, DC, have legislation that 
controls alcohol purchase, possession, and/or consump­
tion by persons younger than 21. The National Minimum 

Drinking Age Act of 1984 (23 U.S.C. 158) provided 
federal highway funds only if states adopted a minimum 
drinking age of 21. Shortly thereafter, all states enacted 
laws to conform to this federal requirement. State laws vary 
considerably, but those related to the behavior of minors 
include the following (Hafemeister and Jackson, 2004): 

•	 Fifty states and the District of Columbia bar the 
purchase of alcohol by persons younger than 21. 

•	 Forty-six states and the District of Columbia make 
the possession of alcohol by persons younger than 
21 illegal. 

•	 Forty states forbid the use of false identification to 
purchase alcohol. 

•	 Thirty-eight states and the District of Columbia 
penalize youth younger than 21 who attempt to 
purchase alcohol. 

•	 Thirty-four states and the District of Columbia prohibit 
youth younger than 21 from consuming alcohol. 

Despite these laws, states make frequent exceptions when 
regulating alcohol-related activities among youth. For 
example, some states allow underage individuals to possess 
and consume alcohol on private property. About one-half 
of the states allow some lesser restrictions on alcohol use 
when parents of those younger than 21 are present or give 
consent. Some laws allow youth to enter businesses that 
serve alcohol when accompanied by a parent. Some state 
laws prohibit those younger than 21 from serving alcohol, 
but others allow it when it is a job requirement. Some 
states may exempt youth and young adults from strict 
adherence to the prohibitions against alcohol use due to 
religious practices or medical purposes (Hafemeister and 
Jackson, 2004). 

Besides federal and state underage drinking laws, localities 
may enact ordinances. Some may restrict activities in which 
underage drinking is likely to occur or restrict alcohol use 
in public places that youth often frequent (Hafemeister 
and Jackson, 2004). 

Sanctions for noncompliance with underage drinking laws 
vary by state and locality. Penalties are established for adults 
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“The considerable diversity among youth entering the justice system
 

requires responses that take into account the needs of each person.”
 

who illegally sell or provide alcohol to minors. Those set 
by law for minors who purchase or consume alcohol range 
from fines as low as $50 to incarceration, depending on 
the age and legal status of the youth. Intermediate sanc­
tions may include community service, alcohol assessment 
and treatment, and driver’s license suspension or revoca­
tion (Hafemeister and Jackson, 2004). 

Justice system personnel must know the laws and the ex­
ceptions to them and should understand how they can be 
implemented. Justice system professionals should consult 
local counsel if they have questions about specific laws or 
ordinances in their jurisdictions or if they do not understand 
the appropriate response to an underage drinking incident. 

Rights and Privileges of Underage Drinkers 
Youth found guilty of certain offenses may lose some of 
their rights and freedoms. However, certain constitutional 
rights cannot be diminished because of age or legal status, 
including the right to freedom of speech and religion, 
the right to due process, the right to confront and cross-
examine witnesses, the right to equal protection under the 
law, and the right against self-incrimination (Del Carmen 
and Sorensen, 1988). 

Therefore, justice system personnel must carefully consider 
their responses to underage drinking offenders to ensure 
that youth receive fair treatment. When constructing 
conditions of community supervision, professionals must 
ensure that they meet the following criteria (Del Carmen 
and Sorensen, 1988): 

•	 Supervision conditions must be constitutional and can­
not violate any of the individual’s constitutional rights. 

•	 Conditions must be clearly stated and understandable 
to the youth. 

•	 Conditions must be reasonable, meaning that they are 
fair and that youth can achieve them. 

•	 Conditions must help protect society and/or rehabili­
tate the individual. 

Legal counsel should scrutinize policies and procedures 
developed for community supervision of underage drinking 

offenders before they are implemented. This will 
avoid the risk of later challenges based on violations of 
youth’s rights. 

Confidentiality 
Two sets of federal confidentiality laws and regulations 
can be applied to individuals who experience addiction or 
other results of alcohol use, one for service programs and 
the other for health care agencies and providers. States also 
may have specific confidentiality policies regarding addic­
tion, alcohol treatment, or justice system involvement. 
Justice system professionals must know federal, state, and 
local confidentiality requirements to safeguard their own 
practices. They should also know the requirements of 
other treatment programs and services that may work with 
the same youth. 

Federal regulations for service programs. The privacy of 
persons receiving alcohol-related services is protected un­
der 42 U.S.C. 290dd-3 and ee-3 (U.S. Code, 2007). This 
federal confidentiality law applies to all programs receiving 
federal assistance that provide alcohol or drug abuse diag­
nosis, treatment, or referral. It prevents the disclosure of 
information that would identify a person who is receiving 
alcohol or drug treatment. 

Programs must protect patient records in a secure room 
in a locked file cabinet or similar place, and written 
procedures should detail exactly who has access to those 
records. Likewise, programs must establish appropriate 
policies and procedures to protect the electronic informa­
tion maintained on clients. Programs must provide clients 
a written summary of confidentiality requirements (Crowe 
and Reeves, 1994). 

Programs may release information about an individual 
receiving alcohol treatment services if he or she2 signs a 
consent form. In this case, programs must also include a 
written notice that federal law protects the information 
and that the recipient cannot further disclose the material. 
When a parent or guardian signs for a minor, the minor 
has a right to revoke such consent later. 

For underage drinkers involved in the justice system, consent 
forms cannot be revoked until a youth’s legal status changes. 
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“Youth should leave the justice system as more capable 

and productive members of society than when they entered.” 

Alcohol and drug treatment programs may advise criminal 
justice agencies without obtaining an individual’s consent, if 
the person referred for treatment fails to apply for or receive 
services from the program (Crowe and Reeves, 1994). 

Federal regulations for health care agencies and pro­
viders. The federal Standards for Privacy of Individually 
Identifiable Health Information (Privacy Rule) (U.S. 
Department of Health and Human Services, 2002, 2003) 
and the Health Insurance Portability and Accountability 
Act of 1996 (HIPAA) parallel, in many ways, the substance 
abuse confidentiality rules just discussed. The Privacy Rule 
establishes a foundation for federal protection of the privacy 
of health information. HIPAA regulations apply to health 
plans, health care clearinghouses, and health care providers 
who conduct certain health care transactions electronically. 

HIPAA regulations limit the number of people who have 
access to protected health information. Programs must 
take reasonable steps to limit the use or disclosure of that 
information. Similar to the confidentiality requirements 
for substance abuse programs, individuals may sign an 
authorization to release health information in appropriate 
circumstances. These regulations require (U.S. Depart­
ment of Health and Human Services, 2002, 2003): 

•	 Notifying patients about their privacy rights and how 
their information can be used. 

•	 Adopting and implementing privacy procedures for 
health care providers and health plans. 

•	 Training employees to understand the privacy 
procedures. 

•	 Designating an individual in charge of seeing that the 
privacy procedures are adopted and followed. 

•	 Securing patient records containing identifiable health 
information so they are not readily available to those 
who do not need them. 

Justice system agencies and personnel are not classified as 
health care or treatment providers and may not be subject 
to all of these confidentiality requirements. These agencies 
must decide which confidentiality procedures they will 
follow. Besides the two types of federal confidentiality 

requirements just discussed, justice system agencies may 
also be subject to state and local confidentiality provisions. 

Discrimination and Access to Services 
The Americans with Disabilities Act (ADA) of 1990, as 
amended (2008) ensures equal access to employment, 
goods, and services for disabled individuals. Those 
who are diagnosed with substance abuse disorders are 
protected under this law (Crowe and Reeves, 1994). 

ADA prohibits discrimination in employment practices 
and requires all employers with 15 or more employees to 
implement the law. Job applications, hiring, firing, ad­
vancement, compensation, training, and other aspects of 
employment are covered under the act. Anyone who meets 
the skill, experience, education, or other requirements of 
a job must be considered qualified, even if reasonable 
accommodations are required for him or her to perform 
the job. 

Thus, employers cannot ask a recovering substance abuser 
to reveal his or her chemical dependency in applications 
or interviews. However, employers can test for illegal 
drug use. They can use the results of drug tests to make 
employment decisions—persons who currently engage in 
the use of illicit drugs are not protected (Crowe and 
Reeves, 1994). 

Treatment programs and justice system agencies also 
may have to modify facilities or activities to accommo­
date physically disabled individuals. This is true even if 
programs do not receive any federal funding (Crowe and 
Reeves, 1994). 

Searches 
Justice system personnel may need to search their prop­
erty or ask youth to take an alcohol or drug test to verify 
youth’s compliance with supervision conditions. For 
example, if a youth is not allowed to possess alcohol, 
justice system professionals may need to search his or 
her residence, vehicle, and other places the youth might 
keep personal property to verify compliance. Courts have 
consistently upheld the practice of warrantless searches of 
probationers’ properties. Local legal counsel should review 
the need for search warrants because state laws may differ 
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from federal laws. Agencies should establish appropriate 
officer safety policies for searches, and personnel should 
abide by all safety procedures. 

Legal Liability Issues 
Justice system professionals are responsible for their con­
duct. They must abide by the same criminal laws as any 
other citizen and may face lawsuits related to their job or 
professional performance. The following types of actions 
by justice professionals could result in liability (National 
Center for Juvenile Justice, 2002): 

•	 Intentional misconduct. 

•	 Negligence. 

•	 Abuse of authority resulting in a violation of a youth’s 
protected rights. 

•	 Oppressive conduct resulting in the deprivation of a 
youth’s civil rights. 

If a justice system professional is accused of wrongdoing, 
he or she may raise defenses such as self-defense or consent. 
Additionally, because community corrections profession­
als are government officials, they may be able to protect 
themselves against lawsuits using an official immunity 
defense. Three types of official immunity might apply 
(National Center for Juvenile Justice, 2002): 

•	 Absolute immunity. Protects practitioners—such as 
judges, prosecutors, and legislators—from lawsuits 
when they are acting in an official capacity. 

•	 Quasi-judicial immunity. Protects justice system 
professionals performing judicial functions or operating 
under the direction of a judge (e.g., a probation officer 
acting pursuant to a court order) against liability claims. 

•	 Qualified immunity. Provides protection against law­
suits when an officer acts in good faith. In other words, 
the justice system professional must act with the honest 
belief that he or she is performing his or her duties law­
fully and without malice. 

If a justice system professional’s actions unknowingly 
infringe on a youth’s rights, good faith may also be used as 

a defense in civil rights cases (National Center for Juvenile 
Justice, 2002). If a justice professional has been asked to 
take improper actions, he or she may avoid liability by no­
tifying superiors of the problem in writing and refraining 
from further actions that violate another person’s rights 
(National Center for Juvenile Justice, 2002). 

The “public duty doctrine” states that public officials are 
not liable for negligent conduct if a youth under their super­
vision causes harm to someone. For example, a probation 
officer’s duty to protect applies only to specific individuals, 
not the general public. Unless the officer had a duty to a 
specific individual and breached that duty, he or she would 
not be held liable. However, if an officer knows that a youth 
might cause harm to a person or group of people, he or she 
must try to prevent the act and/or warn possible victims 
(National Center for Juvenile Justice, 2002). 

Justice system professionals can avoid exposure to lawsuits 
by (Crowe, 1999): 

•	 Following established department policies and proce­
dures on how to respond to alcohol-involved youth. 

•	 Documenting activities taken to address alcohol 
problems. 

•	 Staying informed about treatment and confidentiality 
laws regarding substance abusers. 

•	 Getting signed releases of information from youth. 

•	 Consulting with supervisors and/or obtaining court 
approval when in doubt about an issue. 

Conclusion 
Supervising underage drinkers can be complicated because 
youth become subject to the adult legal system before 
they are allowed to drink. Therefore, justice professionals 
must understand the legal issues that may confront them 
before they begin to supervise youth, particularly under­
age drinkers. 
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To best inform professionals, future research must work 
toward a better understanding of the most effective 
treatment and supervision approaches that enable under­
age drinkers to succeed. Furthermore, Congress must 
pass legislation like the Juvenile Justice and Delinquency 
Prevention Reauthorization Act of 2009 to provide pro­
fessionals with the resources they need to do their jobs 
effectively. In the end, implementing research and policy 
may lead to more effective practice guidelines to combat 
underage drinking. 

For More Information 
This bulletin was adapted from Underage Drinking: Inter­
vention Principles and Practice Guidelines for Community 
Corrections (Crowe et al., 2011). The bulletin is the third 
in an OJJDP series on underage drinking. The goal of the 
series is to better inform practitioners, policymakers, and 
judges on the negative effects of underage drinking in the 
hope that this information will support the development 
of more effective policy and practice guidelines to combat 
the problem. 

In this bulletin, the authors have highlighted common 
goals and principles communities should consider when 
creating supervision programs for underage drinkers. They 
also have outlined legal issues practitioners may encounter 
within a community supervision program. 

Other bulletins in the series describe the effects and conse­
quences of underage drinking, provide practical guidelines 
for supervising underage drinkers in the community, and 
present the findings of an evaluation of OJJDP’s Enforc­
ing Underage Drinking Laws initiative implemented at five 
communities with local Air Force bases. 

The bulletins can be accessed from OJJDP’s Web site, 
ojjdp.gov. Underage Drinking: Intervention Principles and 
Practice Guidelines for Community Corrections is available 
online at www.appa-net.org/eweb/docs/appa/pubs/ 
UDIPPGCC.pdf. 

Endnotes 
1. In this bulletin, the term “youth” refers to adolescents 
and young adults younger than age 21. 

2. If the individual is a minor, his or her parent or legal 
guardian must also sign the form. 
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