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its share of total U.S. factory employment
fell below its share of the U.S. population.
Since the mid-'Fifties, added the Committee,
this sector of the state’s economy has
plunged more than 205, leading to a loss of
over 400,000 jobs. Out-migration and plant
relocation mount apace. “The situation fis
drastic.”

Nor are reasons far to seek. While the
Committee cites several, including lack of
industrial space, labor attitudes and out-of-
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state incentives, it points a clear-cut finger
of blame at the deteriorating business cli-
mate. In explaining their reasons for leaving,
corporate spokesman repeatedly cited such
adverse factors as unemployment insurance
for strikers and the high tax burden on mid-
dle-income and upper-bracket executives
(which, by the way, the Committee would
like to see lowered). Since Rocky’s departure,
the state’s legislature has made several sen-
sible moves—repealing the so-called card-
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board tax, doubling the investment tax
credit and amending the state sales tax to
broaden further the manufacturing exemp-
tion. If campaign speeches are any guide,
whoever captures the governor’s mansion
come November, whether Republican or
Democrat, will try to keep the legislative
pendulum swinging the right way. New York
State, in sum, already has gained by Rocke-
fellex’s departure, Its gain should not be
the nation’s loss.

SENATE—Wednesday, August 21, 1974

The Senate met at 9:30 a.m. and was
called to order by Hon. Sam NUNN, a
Senator from the State of Georgia.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father, who has watched over
this Nation in the times past, we pray
that our deliberations on this high hill
of the Nation’s life, may begin, continue,
and end in Thee. May we enter the day’s
work through the gateway of prayer and
then worship while we work.

Correct our faulty perspectives by the
view of broader horizons. Spare us from
fondling past evils and from lugging an-
cient failures into the future. Let Thy
refining fire sweep through the Nation,
forgiving our sins, healing our brokern-
ness, and cleansing the roots of our na-
t‘onal life.

We beseech Thee, O God, to lead our
leaders, teach our teachers, guide owr
legislators, inspire our Chief Executive.
Give us a part in the rebuilding of the
Nation on the sure foundation of God
and righteousness, that we may be a bas-
tion of moral and spiritual power and a
beacon of light for the coming of Thy
kingdom of justice and peace.

Through Jesus Christ our Lord. Amen.

APPOINTMENT OF ACTING PRESI-
DENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. EASTLAND).

The second assistant legislative clerk
read the following letter:

TU.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C., August 21, 1974.
To the Senate:

Being temporarily absent from the Senate
on official duties, I appoint Hon. Sam NUNN,
a Senator from the State of Georgia, to per-
form the duties of the Chair during my
absence.

JaMES O. EASTLAND,
President pro tempore.

Mr. NUNN thereupon took the chair as
Acting President pro tempore.

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Tues-
day, August 20, 1974, be dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that all committees
may be authorized to meet during the
session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

CONSIDERATION OF CERTAIN MAT-
TERS ON THE CALENDAR

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate turn
to Calendar Nos. 1057 and 1059.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.
The clerk will state the first bill by title.

AUTHORIZATION TO TRANSFER
CERTAIN LANDS IN THE STATE
OF COLORADO FOR INCLUSION IN
THE ARAPAHO NATIONAL FOREST

The Senate proceeded to consider the
bill (S. 3615) to authorize the Secretary
of the Interior to transfer certain lands
in the State of Colorado to the Secretary
of Agriculture for inclusion in the bound-
aries of the Arapaho National Forest,
Colo., which had been reported from
the Committee on Interior and Insular
Affairs with an amendment on page 1,
in line 6, strike out the words “and di-
rected” so as to make the bill read:

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That to in-
sure consolidation of lands in the Arap-
aho National Forest, Colorado, and to af-
ford the opportunity for better manage-
ment of those lands, the Secretary of the
Interior is hereby authorized to transfer
certain lands under his jurisdiction and
adjacent to the existing boundary of said
national forest to the Secretary of Agricul-
ture. Pursuant to this Act, the exterior
boundaries of the Arapaho National Forest,
Colorado, shall be extended to include all of
ihe lands not presently within such bound-
aries lying in township 8 south, range 78
west, township 4 south, range 78 west, town-
ship 2 south, range 79 west, township 3
south, range 79 west, and township 2 south,
range 80 west, sections 7 through 18, and
sections 20 through 28, all of the sixth prin-
cipal meridian.

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

REMOVAL OF CLOUD ON TITLE OF
CERTAIN LANDS IN THE STATE OF
NEVADA

The Senate proceeded to consider the
bill (S. 3518) to remove the cloud on title
with respect to certain lands in the State
of Nevada which had been reported from
the Committee on Interior and Insular
Affairs with amendments on page 1, in
line 7, after the word “under” insert the
words “section 7.

On page 1, in line 9, after “(13 Stat.
30),” strike out the following language:
“and which were contained on ‘Clear
Lists’ transmitted to the State of Nevada
by the Department of the Interlor,”.

On page 2, in line 4, after the word
“issue” insert “to the State of Nevada”.
so as to make the bill read:

Be it enacted by the Senale and House
of Representatives of the United Stutes of
America in Congress assembled, That not-
withstanding any other provision of law, all
right, title, and interest of the United States
in and to all lands which the State of Nevada,
prior to the date of the enactment of the Act
of June 16, 1880 (21 Stat. 287), sold and pat-
ented on the basis of the grant to it under
section 7 of the Act of March 21, 1964 (Ne-
vada Enabling Act) (13 Stat. 30), shall be
deemed to have been vested in the State of
Nevada as of the time such lands were so sold
and patented.

Sec. 2. The Secretary of the Interior is
authorized to issue to the State of Nevada
such documents or other instruments as may
be necessary to carry out the purposes of this
Aci.

The amendments were agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

EXECUTIVE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate go
into executive session to consider nomi-
nations on the calender.

The Senate proceeded to the consid-
eration of executive business.

The ACTING PRESIDENT pro tem-
pore. The nominations on the Executive
Calendar will be stated.

FEDERAL ENERGY ADMINIS-
TRATION

The second assistant legislative clerk
read the nomination of Roger West Sant,
of California, to be an Assistant Admin-
istrator of the Federal Energy Adminis-
tration.

The ACTING PRESIDENT pro tem-
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pore. Without objection, the nomination
is confirmed.

DEPARTMENT OF STATE

The second assistant legislative clerk
vroceeded to read sundry nominations in
uie Department of State.

Mr. MANSFIELD. Mr. President. I ask
sinanimous consent that the nominations
be considered en bloc.

The ACTING PRESIDENT pro tem-
rore. Without objection, the nominations
are considered and confirmed en bloc.

NOMINATIONS ON THE SECRE-
TARY'S DESK

The second assistant legislative clerk
proceeded to read sundry nominations in
the Coast Guard.

Mr. MANSFIELD. Mr. President. I ask
unanimous consent that the nominations
be considered en bloc.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nominations
are considered and confirmed en bloc.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the President be
notified of the confirmation of these
nominations.

The ACTING PRESIDENT pro tem-
pore. Without objection. it is so ordered.

LEGISLATIVE SESSION

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate
return to the consideration of legislative
business.

There being no objection. the Senate
resumed the consideration of legislative
business.

VICE-PRESIDENT-DESIGNATE
NELSON A. ROCKEFELLER

Mr. HUGH SCOTT. Mr. President, it
is very gratifying that the designation
by President Ford of former Gov. Nelson
A. Rockefelier of New York fo be Vice
President has met with such broad gen-
eral approval.

His unquestioned ability to attract
talent to various enterprises can be great-
1y useful to the Federal Government.
His familiarity with the processes of gov-
ernment is of enormous benefit to all of
us. He was for long the most respected
of all the Governors of the Union. He
has a common touch, an unusual charac-
teristic for one who is also blessed with
such affluence, but who has met the de-
mands of affluence by recognition of
broad civic duty, of intense interest and
compassion, and a determination carried
out throughout his life to help those who
are less advantaged.

As one who recommended his selection
as my first choice, and said so publicly,
I am very pleased, indeed, that we will
all have the benefit of this fine man’s
ability. So I commend the choice.

I am a member of the Committee on
Rules and Administration which will be-
gin hearings, I am sure, as soon as the
FBI report is available. I would assume
that the House Judiciary Committee will
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also act promptly. I think it is necessary
to act as expeditiously as we can in both
houses so that no one may charge us
with any ulterior motives whatsoever, be-
cause I think none exists; and I hope we
can dispose of any such feeling that there
is any desire for delay on the part of
any person.

I. myself. shall do my best to help ex-
pedite consideration of the nomination
for confirmatio:.

ORDER OF BUSINESS

The PRESIDING OFFICER (Mr.
MAaNsFIZLD). Under the previous order
the Senator from Oklahoma (Mr. BART-
LETT) is recognized for not to exceed 15
minutes.

FPC NATIONAL RATE DECISION

Mr. BARTLETT. Mr. President, the
recent action of the Federal Power Com-
mission in setting a single, national rate
of 42 cents per million cubic feet for in-
terstate sales of natural gas is not the
answer to our Nation's growing natural
gas shortage. This action is not in the
interest of the consumer, because it will
not stimulate enough exploration to pro-
vide adequate supplies of this clean-
burning fuel.

The Commission’s action is nothing
more than a repeat of the price fixing
mechanism that has proved to be a
failure for 20 years. It will neither spur
needed exploration and development of
new natural gas reserves, nor slow down
the increasing shortages and curtail-
ments of natural gas for interstate ship-
ment throughout the Nation. In short,
it does not solve our natural gas dilemma.

If the interstate prices would be held
only 1 or 2 cents below the intrastate
prices—which are now in the 65 cents
per million cubic feet to $1 per million
cubic foot range~there still would be no
significant commitmentis to the inter-
state market. The intrastate market
would outbid interstate pipelines for the
available supplies of natural gas. Pres-
ently, with the recent FPC set price of 42
cents, the interstate supplies are living
on borrowed time.

On the supply side, exploratory drill-
ing for gas has declined 50 percent over
the last two decades. Reserves have de-
creased steadily to where they are to-
day—at their lowest level since the late
1950's. Supplies in the lower 48 States
have dropped from a 23-year supply in
1956 to an 8-year supply in 1973.

The FPC action, setting a national
ceiling of 42 cents per million cubic feet
with a 1 cent per year escalation, falls far
short of the needed incentive to inerease
supplies—it is like trying to thread a
needle blindfolded.

An MIT study shows that even if the
new gas price was 42.7 cents per million
cubic feet in 1975 with a 3.1 cents per
million cubic feet annual increase, the
natural gas shortage would still be 10.8
trillion cubic feet in 1980—current de-
mand is 23.3 trillion cubic feet—more
than one-third our total energy require-
ment.
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The study further showed that with a
new contract field price of 64.6 cents per
million cubic feet in 1975 and a 5.1 cents
per million cubic feet annual increase the
natural gas shortage would disappear by
1980.

The need for natural gas currently is
nearly 2 trillion cubic feet greater than
available supplies. John Nassikas, Chair-
man of the Federal Power Commission,
recently announced in hearings before
the Senate Subcommittee on Agriculture
that curtailments of natural gas supplies
will be 81 percent greater—totaling
0.768 trillion cubic feet—in the winter
of 1974-75 than they were in the pre-
vious winter. Nearly all States® utilities
are facing from small to severe curtail-
ments this winter.

The impact of these sharply increased
cutbacks in natural gas supplies will af-
fect the economies of many areas of the
country and the jobs of thousands of
workers. We need look no further away
than Maryland. In hearings conducted
by our distinguished colleague from
Maryland, Senator BeaLL, the record was
made clear that curtailment of natural
gas supplies for industrial users could
put thousands of employees out of work
this winter.

Examples of possible unemployment
caused by companies facing curtailments
are numerous.

For instance, South Jersey Gas Co.,
supplied by Transco, is presently receiv-
ing 27 percent below contract entitlement
because of curtailments. For the winter
these curtailments could rise to as high
as 60 percent over a 90-day period—that
is for a normal winter. The 19 plants sup-
blied by South Jersey employ approxi-
mately 25,000 people who face unem-
ployment for as long as 3 months.

Stauffer Chemical Co., which itself
employs only 500-600 people in its Dela-
ware plant, supplies a customer with
critical CSe—carbon disulfide—who in
turn produces approximately 50 percent
of tl}e Nation’s rayon and employs ap-
broximately 40,000 people. Also, the cello-
bhane industry depends upon the Dela-
ware plant for 50 percent of its CS..

Philadelphia Electric Co. is now facing
11.96 percent curtailments with the
brospect of 34 percent curtailments by
the spring of 1975,

Piedmont Natural Gas, which serves
I}Xort.h and South Carolina, is antic-
ipating that delivery this winter will be
27 percent below contract entitlement
from its major supplier. Five or six of its
larggst industrial customers with “firm"
requirements will probably be curtailed
3 or 4 days during the winter.

Alcoa Aluminium Co. has said that
10,000 jobs are threatened by natural gas
curtailments and stated further:

We feel every effort should be made to
increase ihe supply of natural gas. To
accomplish this the sale of interstate gas
should be deregulated at the wellhead.

A review of the Commission’s an-
nouncement of the uniform national
rate provides me with no confidence that
the 20-year downward trend in natural
gas reserves and upward trend in nat-
ural gas shortages and curtailments will
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be reversed. My lack of confidence is
sustained by a number of statements
made by Commission members them-
selves at the time the decision was
announced.

First, the Commission admitted that it
could not predict or quantify how much
new supplies would be brought to market
by the adoption of the uniform rate
scheme. In effect, the Commission is say-
ing that continued natural gas price
fixing will not redress the widening nat-
ural gas supply/demand gap.

Second, the Commission said, in
determining the national rate, that it
considered a number of related factors
including intrastate market prices. The
Commission members clearly know that
intrastate natural gas prices range as
high as $1 per thousand cubic feet or
more. The continued wide disparity be-
tween the price fixed interstate rate and
the free market intrastate price will cer-
tainly do nothing to funnel greatly
needed large volumes of additional nat-
ural gas to the interstate market.

Third, one of the Commissioners who
voted with the majority apparently did
so only because he felt any action was
better than the hodgepodge price mech-
anism existing up to now. He stated, how-
ever, that:

The legacy of wellhead rate regulation,
initiated during a time of plentiful supplies
in a “buyer’s market” and now completely
unresponsive to shortages, has been worsen-
ing chronic gas supply.

Indeed, he called the prescribed rate
“mischief.”

Fourth, another Commissioner who
concurred with the majority decision,
also seemed to have had deep reserva-
tions about the wisdom of his actions. His
views, too, are worth quoting. He said:

The decision . .. may be incompatible with
our goal of securing long term supplies for a
long range problem, and inhibits develop-
ment of & methodology of adequately pricing
new gas.

And he added that—

The price determined for gas from wells
drilled after January 1, 1973, may be inade-

quate to encourage reinvestment of the funds
so generated.

In fact, the FPC national ceiling is not
truly cost based. The Commission has ig-
nored the capital cost of dry holes and
Federal income tax in its determinations
of adequate return on capital, that is, the
costs used to determine the national area
rate are understated.

Ironically, and inconsistently, the
FPC does allow pipelines to employ full
cost accounting which provides for a re-
turn on dry holes for pipeline production.
This places independent producers at a
competitive disadvantage compared to
integrated operations.

Consider the following example: Two
exploration and development operations,
one owned by a pipeline and the other
by an independent producer, are under-
way in the same gas field in the vicinity
of a pipeline. The same amount of capi-
tal for these operations must be raised
and invested by the producer as by the
pipeline. Following expenditure of this
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capital in the world drilling operations,
the producer and the pipeline achieve
the same degree of drilling success and
incur the same cost per thousand cubic
feet for their efforts.

The pipeline’s imputed “rate” for this
gas is figured on a full-cost-accounting
basis which will include a return to the
pipeline on the total cost prudently in-
curred in its exploration and develop-
ment effort. The producer, on the other
hand, must sell his gas to the pipeline
at a price no higher than the area rate.
If that rate includes no component for
return on dry hole costs, the independent
producer earns only 60 percent of the re-
turn earned by the pipeline on its own
production. Therefore, the Federal Power
Commission decision is discriminatory
and reduces competition.

Finally and perhaps the most telling of
the Commission’s statements announcing
the uniform national rate actually flies
in the face of its decision. The Commis-
sion admitted that:

The *cost” of new gas supplies “is an im-
precise and elusive quantity.”

And, yet the Commission, by mandate
of the Congress and the courts, must con-
tinue to chase this “imprecise and elu-
sive” goal, because of the fallacious belief
that the subjective judgment of Govern-
ment regulators is superior to the objec-
tive forces of the marketplace.

It is apparent that John Nassikas,
Chairman, and the other members of the
FFC responsible for current natural gas
pricing are most knowledgeable of all
aspects of domestic natural gas.

They candidly predict sharp curtail-
ments of natural gas to industry and
other users this winter—they know this
means a serious loss of jobs when unem-
ployment is already anticipated to be
high,

They know their actions on the price
of natural gas will lead to greater cur-
tailments of natural gas and unemploy-
ment in the following year-—and the next
year—and so on as long as they continue
their unworkable system.

They admit privately and publicly that
their pricing programs have not and will
not work. They know that a possible coal
strike and possible oil refinery strikes
this winter could create an energy crisis
of panic proportions.

They know the only answer to the
worsening natural gas shortage lies with
domestic natural gas and not synthetics,
imports, other conventional fuels or al-
ternate sources of energy.

They know that a free market for new
natural gas will in time, and it will take
time, produce sufficient natural gas for
the interstate market.

They know that until there is a price
for new natural gas that is equivalent to
the free market intrastate price for new
natural gas that they and Congress, pub-
lic servants to a great nation, are un-
equivocal hypocrites.

Significant support for some form of
deregulation has been emerging from the
major users of natural gas and from gas
utilities. The American Gas Association,
which represents most of the gas utilities
in the country; the New England Gas
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Association, which represents 42 utilities
and more than 200 supporting com-
panies; the Connecticut Natural Gas
Co.; the Columbia Gas System, the
largest group of gas utilities in the coun-
try; the American Textile Manufacture’s
Institute; the Manufacturing Chemists
Association; the Indiana Gas Co.; the
Department of Agriculture; and the Fer-
tilizer Institute have expressed support
for some form of deregulation.

Congress must address itself soon to
this critical situation. We can best do
this by moving, precisely, toward adopt-
ing legislation now before us to deregu-
late—once and for all—the interstate
wellhead price of this most needed, clean
burning and convenient source of energy.

Congress must act now-—Congress
must deregulate natural gas so the free
market forces of thousands of transac-
tions will establish a fair market price
and a sufficient supply.

Mr. President, I yield the floor.

ROUTINE MORNING BUSINESS

The PRESIDING OFFICER (Mr.
HarTkE). Under the previous order,
there will now be a period for the trans-
action of routine morning business, not
to extend beyond the hour of 10 am.,
with statements therein limited to 3
minutes.

TOBACCO MARKETING QUOTA
PROVISIONS

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senate pro-
ceed to the consideration of Calendar No.
1058, H.R. 6485, which has been cleared
on both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk will
report.

The second assistant legislative clerk
read the bill by title, as follows:

A bill (HR. 6485) to amend the tobacco
marketing quota provisions of the Agricul-
tural Adjustment Act of 1938.

The PRESIDING OFFICER. Is there
objection to the present consideration of
the bill?

There being no objection, the bill was
considered, ordered to a third reading,
read the third time, and passed.

ORDER TO PRINT H.R. 11510, EN-
ERGY REORGANIZATION ACT OF
1974, AS PASSED

Mr. RIBICOFF. Mr. President, I ask
unanimous consent that H.R. 11510, the
Energy Reorganization Act of 1974, be
printed as passed by the Senate on Au-
gust 15, 1974.

The PRESIDING OFFICER. Without
objection, it is so ordered.

QUORUM CAILL

Mr. MANSFIELD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE HOUSE

At 9:33 ara., a message from the House
of Representatives by Mr. Berry, one of
its reading clerks, announced that the
House has passed without amendment
tire bill . 3919) to authorize the estab-
lishment of a Council on Wage and Price
Stability,

The message also announced that the
House has passed the bill (S. 3320) to
extend the appropriation authorization
for reporting of weather modification
activities, with an amendment, in which
it requests the concurrence of the Senate.

The message further announced that
the House has agreed to the following
concurrent resolutions, in which it re-
quests the concurrence of the Senate:

H. Con. Res. 609. A concurrent resolution
directing the Clerk of the House of Repre-
seniatives to make corrections in the enroll-
ment of HR. 2; and

H. Con. Res. 611. A concurrent resolution
d:recting the Clerk of the House of Repre-
sentagives in the enrollment of H.R. 15842 1o
malke certain corrections.

The message also announced that the
House has passed the following bills in
which it requests the concurrence of the
Senate:

H.R. 15205. An act to amend the Natural
Gas Pipeline Safety Act of 1968, as amended,
to authorize additional appropriations, and
for other purposes; and

H.R. 16102. An act to amend the Emer-
gency Daylight Saving Time Energy Conserva-
tion Act of 1973 to exempt from its provi-
sions the period from the last Sunday in
October 1974 through the last Sunday in
February 1975.

ENROLLED BILLS AND JOINT RESOLUTIONS

SIGNED

The message further announced that
the Speaker has affixed his signature to
the following enrolled bill and joint res-
olutions:

H.R. 15581, An act making appropriations
for the government of the District of Colum-
bia and other activities chargeable in whole
or in part against the revenues of said Dis-
trict for the fiscal year ending June 30, 1975,
and for other purposes;

S.J. Res. 66. A joint resolution to author-
ize the erection of a monument to the dead
of the First Infantry Division, U.S. Forces in
Vietnam;

S.J. Res. 220. A joint resolution to provide
for the reappointment of Dr. William A M.
Burden as citizen regent of the Board of
Regents of the Smithsonian Institution;

S.J. Res. 222. A joint resolution to pro-
vide for the appointment of Dr. Murray
Gell-Mann as citizen regent of the Board of
Regents of the Smithsonian Institution; and

S.J. Res, 221. A joint resolution to provide
for the reappointment of Dr. Caryl P. Haskins
as citizen regent of the Board of Regents of
the Smithsonian Institution.

The enrolled bill and joint resolutions
were subsequently signed by the Presi-
dent pro tempore.

At 1:48 p.m., a message from the House
of Representatives by Mr. Hackney, one
of its reading clerks, announced that the
Speaker has affixed his signature to the
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iollowing enrolled bills and joint resolu-
ion:

HR. 3620. An act to establish the Great
Dismal Swamp National Wildlife Refuge;

H.R. 16027. An act making appropriations
for the Department of the Interior and re-
lated agencies for the fiscal year ending
June 30, 1975, and for other purposes; and

H.J. Res. 1105. A joint resolution designat-
ing August 26, 1974, as “Woman’s Equality
Day”.

The enrolled bills and joint resolution
was subsequently signed by the President
pro tempore.

CONFTERLNCE RLCPORTS

At 4:05 p.m., a message from the House
of Representatives by Mr. Beiry, one of
its reading clerks, announced that the
House agrees to the report of the com-
mittee of conference on the disagreeing
votes of the two Houses on the amend-
ments of the Senate to the bill (H.R.
11864) to provide for the early commer-
cial demonstration of the technology of
solar heating by the National Aeronautics
and Space Administration and the De-
partment of Housing and Urban Develop-
ment, in cooperation with the National
Bureau of Standards, the National Sci-
ence Foundation, the General Services
Administration, and other Federal agen-
cies, and for the early development and
commercial demonstration of technology
for combined solar heating and cooling.

The message also announced that the
Heceuse agrees to the report of the com-
mittee of conference on the disagreeing
votes of the two Houses on the amend-
ments of the Senate to the bill (H.R.
14920) to further the conduct of research,
development, and demonstrations in geo-
thermal energy technologies, to establish
a Geothermal Energy Coordination and
Management Project, to amend the Na-
tional Science Foundation Act of 1950 to
provide for the funding of activities re-
lating to geothermal energy, to amend
the National Aeronautics and Space Act
of 1958 to provide for the carrying out of
research and development in geothermal
energy technology, to carry out a pro-
gram of demonstrations in technologies
for the utilization of geothermal re-
sources, and for other purposes.

‘The message further announced that
the House agrees to the report of the
committee of conference on the disagree-
ing votes of the two Houses on the
amendments of the House to the bill (S.
821> to improve the quality of juvenile
justice in the United States and to pro-
vide a comprehensive, coordinated ap-
proach to the problems of juvenile delin-
quency, and for other purposes.

HOUSE BILL REFERRED

The bill (H.R. 16102) to amend the
Emergency Daylight Saving Time En-
ergy Conservation Act of 1973 to exempt
from its provisions the period from the
last Sunday in October 1974 through the
last Sunday in February 1975 was read
twice by its title and referred to the Com-
mittee on Commerce.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. Nunn: laid before the Senate
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the following letters, which were referred

as indicated:

PROPOSED AMENDMENTS TO THE BUDGET, 1975,
FOR THE DEPARTMENT OF HEALTH, Ebuca-
TION, AND WELFARE (S. Doc. 93-103)

A communication from the President of
the United States, transmitting proposed
amendments to the request for appropria-
tions transmitted in the budget for the fiscal
year 1975 in the amount of $537,355,000 for
the Department of Health, Education, and
Welfare (with accompanying papers). Re-
ferred to the Committee on Appropriations,
and ordered to be printed.

SaLE oFr WHEAT To EGYPT

A letter from the Assistant Secretary of
State for Congressional Relations, reporting,
pursuant to law, on a proposed sale of wheat
to Egypt (with accompanying papers). Re-
ferred to the Committee on Agriculture and
Forestry.

REPORT OF THE DEPARTMENT OF THE NAVY

A letter from the Deputy Chief of Naval
Material of the Department of the Navy
transmitting, pursuant to law, a report of
research and development procurement ac-
tions of $50.000 and over covering the period
July 1, 1973, through June 30, 1974 (with
an accompanying report). Referred to the
Committee on Armed Services.

PROPOSED LEGISLATION BY THE DEPARTMENT OF
THE ARMY

A letter from the Secretary of the Army
trunsmitting a draft of proposed legislation
to permit the assignment of members of the
armed forces who have completed basic
training and training in a military specialty
as is prescribed by the Secretary concerned
to overseas areas free from hostile fire, and
to permit the release of Reserve component
enlistees from their initial active duty for
training upon completion of basic training
and training in a military specialty as is pre-
scrihed by the Secretary concerned (with
accompanying papers). Referred to tlie Com-
mittee on Armed Services.

REPORT OF THE COST ACCOUNTING STANDARDS
BOARD

A letter from the Chairman of the Cost
Accounting Standards Board transmitting,
pursuant to law, a progress report for the
yvear ending June 30, 1974 (with an accom-
panying report). Referred to the Committee
on Banking, Housing and Urban Affairs.
REPORT OF THE NATIONAL MARINE FISHERIES

SERVICE

A letter from the Secretary of Commerce
transmitting, pursuant to law, the report of
the National Marine Fisheries Service for
the calendar year 1973 (with an accompany-
ing report). Referred to the Committee on
Commerce.

PRCPOSED LEGISLATION BY THE DEPARTMENT OF
TRANSPORTATION

A letter from the Secretary of Transporta-
tion transmitting a draft of proposed legis-
lation to provide for standard time during
the winter of 1974-75, and for other purposes
(with accompanying papers). Referred to the
Committee on Commerce.

TAXICAB SERVICE AND REGULATION IN THE

DISTRICT OF COLUMBIA

A letter from the Chairman of the Trans-
portation Committee of the City Council of
Washington, D.C., reporting, pursuant to
law, on & study of the adequacy of taxicab
service and regulation in the District of Co-
lumbia, Referred to the Committee on the
District of Columbia.

REPORT OF THE FEDERAL ENERGY
ADMINISTRATION

A letter from the Administrator of the
Federal Energy Administration transmitting,
pursuant to law, a report entitled “Progress
Report on the Retailing of Gasoline” (with
an accompanying report). Referred to the
Committee on Interior and Insular Affairs.
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REPORTS OF THE IMMIGRATION AND
NATURALIZATION SERVICE

A letter from the Commissioner of the
Immigration and Naturalization Service
transmitting, pursuant to law, reports con-
cerning visa petitions which have been ap-
proved (with accompanying papers). Re-
ferred to the Committee on the Judiciary.

PROPOSED FACILITIES IN FORT
LAUDERDALE, FLa.

A letter from the Administrator of Gen-
eral Services transmitting, pursuant to law,
a prospectus regarding tle acquisition of
space in a building proposed to be con-
structed in Fort Lauderdale, Florida (with
accompanying papers). Referred to the Com-
niittee on Public Works.

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. MAGNUSON, from the Commit-
tee on Commerce, with an amendment:

S. 1939. A bill to prohibit pyramid sales
transactions, and for other purposes (Rept.
No. 93-1114).

By Mr. ERVIN, from the Committee on
Government Operations:

S. Res. 389. An original resolution au-
thorizing supplemental expenditures by the
Committee on Government Operations
(Rept. No. 93-1115) (Referred to the Com-
mittee on Rules and Administration.)

By Mr. METCALF, from the Committee on
Interior and Insular Affairs, with an amend-
ment:

S. 1134. A bill to provide the Secretary of
the Interior with authority to promote the
conservation and orderly development of the
hard mineral resources of the deep seabed,
pending adoption of an international regime
therefor (Rept. No. 93-1116).

Mr. METCALF. Mr. President, I am
today filing the unanimous report of the
Senate Committee on Interior and In-
sular Affairs on an amendment in the
nature of a substitute for S. 1134, the
Deep Seabed Hard Minerals Act.

The legislation is designed to promote
the conservation and orderly develop-
ment of the manganese nodule resources
of the deep seabed by those subject to
the jurisdiction of the United States.

It is interim 1legislation, which ex-
pressly provides that it will be superseded
by the terms of any international agree-
ment binding on the United States. Nego-
tiations toward such an agreement are
continuing at the Third United Nations
Conference on the Law of the Sea.

Mr. President, we have recently had
one example of what happens when for-
eign suppliers of an essential commodity
band together to increase their economic
and political clout. In the case of oil, the
United States relies on imports for an
increasing fraction of our needs. Now
it is about one-third. We are in a far
more vulnerable position on other miner-
als, such as those needed to make steel.
Of these, we import most, if not all.
Their cost is astronomical. In 1973, the
estimated U.S. deficit in the balance of
payments for minerals and processed
materials of mineral origin was $8 bil-
lion.

At the same time, we have a source
of mineral supply at the bottom of the
ocean. And we are at least reasonably
sure we know how to get it—and process
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it—with due regard to the other uses of
the ocean.

The bill has three basic provisions.

First, U.S. nationals would have to ob-
tain licenses from the Secretary of the
Interior before they could engage in ex-
ploration for or commercial recovery of
manganese nodules on the deep seabed.
Licenses would limit the area to be mined
by any one company and would contain
provisions to protect the marine environ-
ment. There is no other existing basis for
such licensing under either international

‘law or Federal statute.

Second, the legislation recognizes the
need for an international legal system for
all the uses of the oceans, including ocean
mining. No licenses would be issued under
the bill once a new treaty becomes bind-
ing on the United States. This bill pro-
vides an orderly transition from the pres-
ent situation of no regulation of ocean
mining to U.S. regulation of its nationals
who conduct ocean mining and then to a
new international system which could
result if a Law of the Sea treaty is agreed
upon, ratified and enters into force.

Third, the bill would stabilize the pres-
ently uncertain investment climate in
the ocean mining industry caused by the
fact that the United States has indicated
its willingness to agree to change the
present international law which permits
unrestricted deep seabed mineral de-
velopment. Prospective ocean miners are
faced with the possibility that new inter-
nationally agreed upon terms and condi-
tions may be imposed on them in the
near future which would deny access by
private industry to manganese nocdule
deposits entirely. Delay in investment
could result in loss of American indus-
try’s current technological advantage
and increased dependence on foreign
sources of minerals.

I commend to my colleagues this re-
port and this legislation on a subject vital
to the United States. The committee will
defer plans for action on this legislation
until we have heard from those who have
so capably represented the United States
at the Law of the Sea Conference in Car-
acas. This hearing is scheduled for Sep-
tember 17.

By Mr. HASKELL, from the Committee on
Interior and Insular Affairs, with an amend-
ment:

H.R. 6335. An act to designate certain
lands in the Okefenokee National Wildlife
Refuge, Georgia, as wilderness (Rept. No.
93-1"17).

By Mr. BARTLETT. from the Committee
on Interior and Insular Affairs, with an
amendment:

S. 2888. A bill to convey certain land of the
United States to the Inter-Tribal Council,
Inc,, Miami, Oklahoma (Rept. No.93-1118).

By Mr. CANNON, from the Committee on
Rules and Administration, without amend-
ments:

S. Res. 360. A resolution authorizing
supplemental expenditures by the Special
Committee on Aging for inquiries and in-
vestigations (Rept. No. 93-1119).

By Mr. MCINTYRE, from the Committee
on Banking, Housing and Urban Affairs, with
amendments:

S. 3838. A bill to authorize the regulation
of obligations issued by financial institution
holding companies, and for other purposes
(together with additional views) (Rept. No.
93-1120).
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By Mr. INOUYE, from the Committee on
Commerce:

S. 3942. An original bill to authorize appro-
priations to the Secretary of Commerce for
the promotion of tourist travel in the United
States (Rept. No. 93-1121).

By Mr. CANNON, from the Committee on
Rules and Administration, without amend-
ment:

S. Res. 358. A resolution authorizing
supplemental expenditures by the Commit-
tee on the Judiciary for an inquiry and
investigation relating to citizens' interests
{Rept. No. 93-1122) .

S. Res. 365. A resolution relating to the
printing of legislative proceedings with
respect to the death of former Senator
Wayne L. Morse (Rept. No.93-1123).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
time and, by unanimous consent, the
second time, and refered as indicated:

By Mr. MONTOYA (for himself and
Mr. WEICKER) :

S. 3935. A Dbill to amend the Internal
Revenue Code of 1954 to prohibit disclosure
of tax returns without consent of the tax-
payer, and for other purposes. Referred to
the Committee on Finance.

By Mr. BUCKLEY (for himself, Mr.
Harry F. BYRD, JR., Mr. CURTIS, Mr.
PROXMIRE, Mr. PaAcKwoobp, Mr. RoTH,
Mr. GOLDWATER, Mr. GURNEY, Mr.
Herms, Mr. THURMOND, and Mr.
BROCK) :

S. 3936. A bill to authorize the President
to reduce Federal expenditures for fiscal year
1975 to $295,000,000,000. Referred to the
Committee on Government Operations.

By Mr. TAFT:

S. 3937. A bill to require that States,
which receive Federal payments with respect
to any State welfare program, consent to
suit in the Federal courts in actions brought
against the State by claimants for the aid
or assistance provided under such program.
Referred to the Committee on the Judiciary.

By Mr. TUNNEY:

S.3938. A bill to amend the Federal Trade
Commission Act to provide for the disclosure
of annual operating costs of new buildings
and for other purposes. Referred to the
Committee on Commerce.

By Mr. GOLDWATER (for himself and
Mr. TOWER) :

S.3939. A bill to amend section 1401(e)
of title 10, United States Code, to preclude
a military member from receiving less retired
pay by continued active service. Referred to
the Committee on Armed Services.

By Mr. HASKELL:

S.3940. A Dbill for the relief of Nestor
Manuel Lara-Otoya. Referred to the Commit-
tee on the Judiciary. .

By Mr. DOMENICI (for himself, Mr.
HUMPHREY, DMr. SCHWEIKER, NMIr.
METZENBAUM, and Mr. Moss):

S.3941. A bill to amend title XVIII of the
Social Security Act to provide for the cover-
age, under the Supplementary Medical In-
surance 3Benefits program established by
part B of such title, of one routine physical
checkup each year and for preventive care
for individuals insured under such program.
Referred to the Committee on Finance.

By Mr. INOUYE, from the Committee
on Commerce:

S.3942. An original bill to authorize ap-
propriations to the Secretary of Commerce
for the promotion of tourist travel in the
United States. Ordered placed on the
calendar.
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STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. MONTOYA for himself
and Mr. WEICKER) :

S. 3935. A bill to amend the Internal
Revenue Code of 1954 to prohibit dis-
closure of tax returns without consent
to the taxpayer, and for other purposes.
Referred to the Commitiee on Finance.

Mr. MONTOYA. Mr. President, we
Americans take great pride in the
strength and power of our leaders and of
owr Government.

There is one American, however, who
seldom is honored by commentators or
speakers, although his importance is
really far greater than that of any other
leader, no matter how wise or successful.
That American, so often ignored, is the
American taxpayer.

Without him nothing in Government
would work, no defense would be possible
against our enemies. no government pro-
grams would operate, no congressional
salaries could be paid, no White House
advisors would be hired, no foreign aid
would be possible and the dreams and
hopes of most of the free world would
wither away.

Without the American taxpayer, Amer-
ican Government would not exist at all
and we would, indeed. live in the jungle of
anarchy.

Throughout our history as a Nation,
this one great American—the taxpayer—
has stood firm behind every forward
step we have taken. His—and her—dedi-
cation to duty, patience, and faith in our
institutions of government, have made
possible the development and growth of
this Nation. It is significant that through
all the years of that service to the Na-
tion and the world, and with a minimum
of credit and approval, the American tax-
payer has for the most part, assessed
himself—that is, he has figured what tax
he owes, filed whatever forms have been
designed for him, and paid his tax bill
voluntarily when it was due.

However, a growing number of Ameri-
can taxpayers are beginning to question
the fairness and decency with which
their own tax system operates. I believe
that it is essential for this Congress to
move quickly to stop the erosion of trust
which that questioning represents. To-
day, Senator WEeIcker and I are intro-
ducing legislation which we hope will re-
move some of those questions and stop
that erosion of trust. I appreciate the
support of Senator LOWELL WEICKER in
joining me in proposing this legislation,
and in preparing other corrective legis-
lation in this area of government con-
cern.

In the past 2 years my Appropriations
Subcommittee has heard lengthy testi-
mony concerning the administration of
our tax laws. As I have said in my re-
ports to the Senate on those hearings,
I have been astounded and deeply con-
cerned by the anger, despair and cyni-
cism which many citizens now express
about the IRS and its field operations,
preeedures, and attitudes,

There is, of course, always some com-
plaing about the size of taxes them-
selves, abouf loopholes or about in-
equities. However, the surprising ele-
ment vhich surfaced 1 our hearings was
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the fact that most of those who came
to Washington to testify before us were
angry about what they saw as an inva-
sion of privacy, a lack of fairness and
courtesy in procedures or the ignoring of
due process in disputes between the tax
payer and IRS.

Clearly, most taxpayers are still firmly
supportive of the tax system. In addi-
tion, I believe that the TRS, its current
Commissioner, and many IRS employees
want to do a good job and want to im-
prove tax service and taxpayer confi-
dence. In some instances, IRS itself has
requested changes in the law in order
to enable them to provide better service
or to better protect citizens from in-
vasions of privacy.

However, it is also clear that for an
increasing number of taxpayers, there
is a need for immediate changes in the
law in order to protect both rights and
privacy, in order to provide tax assist-
ance information with greater efficiency,
and in order to allow for better public
information about the tax system.

The legislation which Senator WEeick-
Er and I are proposing would protect
the taxpayer’s right to privacy by making
it mandatory that he be notified in writ-
ing of any request for information re-
ported on his tax returns, and by re-
quiring that he give his consent before
release of that information. This reg-
ulation would apply to all persons or
agencies of Government with the excep-
tion of IRS itself, the Department of Jus-
tice in a criminal case, or the Joint
Committee on Internal Revenue taxa-
tion. These are the only agencies which
routinely have need of tax report infor-
mation and they already operate under
strict regulations concerning the con-
fidentiality of such information.

This proposed legislation would make
the unauthorized delivery or receipt of
tax information a felony, with a fine of
up to $10,000 and’or imprisonment of
uyp to 5 years.

The taxpayer would, Mr. President, be
assured that information reported by
him on his tax return was, and would
remain, confidential, That seems an ex-
traordinary simple protection for this
Congress to offer the American taxpayer,
and it is one I am sure my colleagues will
support. I believe that speedy passage
would go a long way toward returning
trust in the IRS to taxpayers.

By Mr., BUCKLEY (for himself,
Mr. Harry P. Byrp, Jr., Mr.
CuURrTIS, Mr. PROXMIRE, Mr.
PACKWoOOD, Mr. RotH, Mr. GoLp-
WATER, Mr. GURNEY, Mr. HELMS,
Mr. THURMOND, and Mr. BROCK) :

S. 3936. A bill to authorize the Presi-
dent to reduce Federal expenditures for
fiscal year 1975 to $295,000,000,000. Re-
ferred to the Committee on Government
Operations.

Mr. BUCKLEY, Mr. President, the
President, the Congress, and the Ameri-
can people are in full agreement that
the most important domestic task be-
fore us today is to bring inflation un-
der control. Attempts to help the aged,
provide for the poor, or to expand hous-
ing are frustrated at the outset by the
prospect of continuing inflation at cur-
rent rates. Moreover, the disincentive
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to saving caused by inflationary expec-
tations compounds the problems of find-
ing the capital necessary to expand pro-
dution to meet demand.

There is now a broad consensus that
continued Federal deficits are the pri-
mary cause of the current inflation, and
that the most important anti-inflation-
ary step that can be taken by the Fed-
eral Government at the present time is
to make a substantial cut in expendi-
tures projected for fiscal year 1975. The
Chairman of the Federal Reserve Board,
Dr. Burns, has recommended that ex-
penditures be kept to $295 billion. This
is the same ceiling proposed by Senator
ProxMIRE in an amendment to the de-
pository insurance bill that was adopted
by a vote of 74 to 12 on June 13.

Since 1969, the Nation's economic sys-
tem has been forced to pay the price of
the Great Society’s extravagances of the
1960's. From the founding of our coun-
try, no Congress has succeeded in
spending $100 billion in a single fiscal
vear until 1962. In only 9 years—1971—
the Congress succeeded in breaking the
200-billion-~-dollar mark. It has taken
only 4 more years—fiscal year 1975—for
projected Government spending to ex-
ceed $300 billion.

In the process of this spending, an
enormous deficit of more than $110 bil-
lion has been incurred since 1969; ang it
has been the financing of this deficit that
has been the primary confributor to the
current high rate of inflation. As a prac-
tical matter, a substantial part of this
deficit has been financed by the Treasury
by borrowing in the ordinary private
capital markets—the same capital mar-
kets in which homeowners compete for
mortgage money, small businessmen
compete for equity-capital, major busi-
ness firms finance their long term
growth, and State and local governments
finance their basic capital improvements.
By being forced to borrow in such huge
volumes, the Federal Government has
absorbed most of the new funds which
would normally be available to private
individuals, businesses, and State and
local governments. As a result, the
normal private users of the capital mar-
kets have been forced to seek funds on
a short-term basis until sufficient funds
are available in the capital markets to
meet their needs. Most of these organiza-
tions seeking funds have had to borrow
them on a short-term basis from com-
mercial banks.

The Federal Reserve System has been
faced with a dilemma: if they accommo-
dated the borrowers in the commercial
banking system by increasing the money
supply, they would almost certainly fuel
inflation at ever higher rates 9 to 12
months hence. If they did not provide the
funds to the commercial banks to meet
this loan demand, business would face
a severe Government-induced “crunch”
because of an inability to finance their
activities. The only solution to this im-
mediate problem is to reduce the aggre-
gate Federal deficit, and consequently
Federal borrowings.

‘There is a broad consensus in support
of the proposition that the most effective
way of meeting our most urgent domestic
problems is to establish an immediate
goal of reducing expenditures in the cur-
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rent fiscat year to $295 billion. The ques-
tion that remains to be resolved is how
the necessary reductions are to be
achieved.

Unfortunately, we are too far along in
this legislative year for the kind of re-
view of appropriations that would enable
the Congress to make, in enough in-
stances, the ultimate decision as to where
the cuts should be made. Yet if the goal
of $295 billion is to be achieved, the budg-
etary request of $305 billion will have
to be cut by a significant margin. Where-
as there is reason to believe that the
growing concern over ever-expanding
Federal expenditures may vresult in
meaningful cutbacks in appropriation
pills that have not yet been acted upon,
as a practical matter there is little pro-
spect of sending those already acted
upon back to the shop.

If it is to keep faith with the public
and with itself, the Congress has no
choice but to delegate the necessary cut-
ting authority to the Executive. This can
be done in a manner that does not pro-
vide the Executive with the eqivalent of
a line veto.

It is with this in mind that I send to
the desk, for appropriate referral, a bill
that will authorize the President to hold
total Federal expenditures during fiscal
year 1975 to $295 billion, provided:

First, expenditures for any given pro-
gram will not be reduced by more than
15 percent below budgeted requests; and

Second, expenditures will not be re-
duced for any program funded by an
appropriation bill the total expenditures
of which are at 95 percent or 1less
of budget requests, except after 30 days
written notice to each House of the Con-
gress identifying the program where such
further reducitons are intended to be
made, and detailing the reasons there-
fore. In such event, either House of the
Congress may disallow or modify the
proposed reduction by a majority vote
of its Members.

The effect of this bill will be to reserve
to the Congress the right to determine
where the necessary cuts are to be made
with respect to programs covered by
those appropriation bills where a spe-
cial effort was made to achieve anti-in-
flationary reductions in spending. In
other words, the President would not be
allowed to substitute his judgment for
that of the Congress where the amount
of a given appropriation bill reflects a
S-percent cut or more over anticipated
spending.

This approach to fiscal responsibility
Is not unprecedented. In fact, in Octo-
ber of 1972, each House adopted legis-
lation providing the President with com-
parable powers to hold spending to the
level of $248 billion, but were unable to
agree as to the details of the authority
to be delegated. The President, in the
absence of specific directions from the
Congress, proceeded to achieve a sig-
nificant reduction in expenditures
through pocket vetoes and impound-
ments. The latter course of action, how-
ever, has been outlawed by the recently
enacted budget reform bill, which makes
the adoption of the measure we intro-
duced today that much more essential if
we are to do something practical and im-
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mediate to bring Federal expenditures
under responsible control.

Having said this, I would be less than
candid if I failed to observe that in my
judgment it will be difficult for the Exec-
utive to make responsible reductions in
spending sufficient to achieve the goal
of a $295 billion ceiling because the Con-
gress has seen fit to allow so large a pro-
portion of the Federal budget to escape
the discipline of annual appropriations.
I speak of the items now described as
“uncontrollable expenditures,” items
that now amount to more than 70 per-
cent of the 1975 budget. As a practical
matter, therefore, most of the cuts that
would be required to achieve the $295
billion goal would have to come from less
than one-third of the budget, although
the schedule of payments, as in general
revenue sharing, could be stretched out
over a longer period. This fact under-
scores the urgent need for the Congress
to reexamine each of the uncontrollable
items in an attempt to regain fiscal con-
trol over as many of them as possible;
and it should also serve notice to the
Congress that new “uncontrollables”
ought not to be created, whatever the im-
mediate pressures to do so.

I urge my colleagues to act quickly on
this legislaticn. It is responsible, it is es-
sential, We have done more than enough
talking about our intention to do some-
thing meaningful to curb inflation. This
is our opportunity to translate rhetoric
into action. It is, in fact, the only effec-
tive action that is available to us if we
intend to do something about inflation
now, and not 1 year from now when
our newly established budgetary ma-
chinery comes into full effect.

I submit, also, that adoption by the
Conegress of this legislation, and action
by the Executive under its authority will
do more than anything else to persuade
the American public that we are in fact
taking responsible action to restore sta-
bility to the dollar.

Mr. ROTH. Mr. President, I am today
joining Senators BUCKLEY, BYRD, CURTIS,
ProxMIrg, and others Senators in intro-
ducing a bill fo authorize the President
to reduce fiscal year 1975 Federal expend-
itures to $295 billicn. This bill will au-
thorize the President to cut Federal
spending by approximately $10 billion to
achieve a balanced budget, subject to
adequate safeguards.

An immediate cut in Federal spending
is essential if inflation is to be brought
under control. The deficit spending we
have experienced for 14 out of the last
15 years has siphoned money away from
commercial, mortgage, and small busi-
ness loans, driven interest rates up to
record levels, and fueled the fires of in-
flation.

In 1960, the Federal Government was
spending $92 billion. In 1965, the figure
had grown to $118 billion. By 1971, the
Government was spending over $211 bil-
lion, and this year’s budget is over $305
billion. Unless we take action now to
hold spending down to $295 billion, next
year’s budget could be as high as $350
billion.

The massive increase in Federal spend-
ing in the last 15 years has resulted in
the creation of more and more Federal
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programs that are considered both bene-
ficial and necessary. The programs
sounded good, our constituents back
home liked them, and we voted more and
more funds each year.

But this massive increase in Federal
spending has also been responsible for
today’s inflation. And we can either con-
tinue spending at these deficit levels and
fuel further inflation, or we can make
some hard choices, reduce spending and
restrain inflation.

President Ford has pledged to make a
reduction in Federal spending his No. 1
priority. Many of my distinguished col-
leagues in the Senate have spoken out
time after time on the need to control
Federal spending.

If Members of Congress are serious
about cuiting Federal spending and re-
ducing inflation, we must take coordi-
nated action now. .

By Mr. TAFT:

S. 3937. A bill to require that States,
which receive Federal payments with
respect to any State welfare program,
consent to suit in the Federal courts in
actions brought against the State by
claimants for the aid or assistance pro-
vided under such program. Referred to
the Committee on the Judiciary.

Mr. TAFT. Mr. President, today I am
introducing legislation designed to close
a legal loophole which leaves intended
beneficiaries of State administered, fed-
erally funded assistance programs help-
less to recover benefits denied by States
in clear violation of Federal laws.

This legislation is made necessary by
an unfortunate 5 to 4 Supreme Court
decision rendered last March 25, in which
the Court ruled that the 1ith amend-
ment to the Constitution bars Federal
courts from ordering State officials to
pay retroactive program benefits even if
it recognizes that the State officials acted
unlawfully in withholding these benefits.
The Court said that Federal courts would
have the power only to order the State
officials to comply with Federal law in
the future.

The case was brought as a class action
by John Jordan, an elderly Chicago
beneficiary of aid to the aged, who
wished to protect himselfi and others
receiving aid from delays in the pro-
vision of assistance which were held to
be illegal by the distriet court—a ruling
which was not contested by higher
courts. His case was predicated on the
simple concept assumed valid, in my
judgment by the vast majority of us,
that a State which participates volun-
tarily in federally funded programs cer-
tainly must abide by Federal laws and
regulations governing the administra-
tion of the program.

The 11th amendment literally prevents
suits against States in Federal courts by
foreign citizens or citizens of other
States. Mr. Justice Brennan expressed
his belief that it is not applicable to
suits against a State by citizens of the
same State, as in Jordan. Furthermore,
the Court’s decision was an express over-
ruling of recent decisions in which it has
held for other reasons that courts could
order States to pay retroactive benefits
withheld in violation of Federal law.



These decii—ions were based on the pro-
pesition that “when a State leaves a
sphere that is es clusrely its own and

5 into activities subject to con-
cnal regulation. it subjects itself
regulation as fully as if it were
aie person or ccu.ox ation.” Parden
erminel R. Co., 377 U.S. 184, at 196.
uch rulings, coup’ed with reinforcing
utes—as noted in Mr Justice Douglas’
nt to Jordan, w hich I will have
rinted at the end of my remarks—and
the voluntary noture of State participa-
tien in these federally funded programs,
ied Justice Douglas, Mr. Justice
Marshall, and Alr. Justice Blackmun to
cznelude that by agreeing to participate
in e aid to the aged program, States
autcmatically waive whatever immunity
they might otherwise have from Federal
cotrt orders requiring retroactive pay-
ment of benefits.

The effects of the Supireme Court deci-
cicn on the operation of the Federal as-
sistance programs affected could, un-
fortunately, be extremely serious. As
AIr. Justice Marshall and Mr, Justice
Blaczmun noted, no remedy other than
the Court’s power to order retroactive
pavment of benefits can effectively deter
States from the strong temptation to
cut welfare budgets by circumventing
tln. stringent znquements of Federal
law. Unless this locphele is closed, State
bueauc‘axa will be able to violate Fed-
eral regulations freely, without fear that
effective action <will be taken against
their State.

The Court’s argument in the Jordan
case rested largely on the premise that
because Congress did not specifically re-
cuire the State to wailve its immunity to
suit in Federal court as a condition for
varticipation in the aid for the aged pro-
“ram and the State did not take specific
voluntary action to do so, the State re-
tained that immunity. My bill would re-~
store the legal rights of affected program
beneficiaries, by reaquiring States to
waive immunity to suit as a condition for
future Federal financial participation in
State administered assistance programs.
These programs would include aid for
dependent children, medicaid, and food
stamps.

I am hopelful that Congress will act
guickly and favorably on this measure.
In my view, the issue has nothing to do
with congressional support or lack
thereof for specific provisions of the as-~
sistance programs. Rather. my bill is
necessary to insure that once the Con-
cress has decided what those laws are,
the citizens we have decided to assist will
have appropriate recourse against States
which do not comply with those laws,

I ask unanimous consent that an
April 3, 1974, Washington Post editorial
on this subject be printed in the Recorp
af this point. Because of the importance
of the Supreme Court’s decision to my
bill, I also ask unanimous consent that
the slip opinion be printed in the Recorp.
Furthermore, I ask unanimous consent
that following those materials, the text
of my bill be printed in the Recoro.

There being no objection, the material
was ordered to be printed in the Recorp,
as follows:

NI
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WELFARE AND THE COURTS

John Jordan, an elderly Chicago indigent,
made a simple assumption about equitable
justice in the United States and went to
court to test ir. Last week Mr. Jordan
learned that his assumption was wrong.
What he assumed is that if a state is con-
ducting a program that involves federal
funds. and if the state violates the federal
regulations under which the prograni was
established by Congress, then those who are
entitled 10 the benefits of the program are
also entitled 1o suc the state officials and
receive the bhenerts that had been withheld.

What the Supreme Court said in the case.
Edelman v. Jorden, is that the 11th Amend-
ment to the Constitution bars the federa!
courts from ordering state officials to payv
retreactive beuefits, even if it recognizes that
the state officials acted unlawfully in with-
holding the benefits. The Court said it could
order the state officials to behave legally in
the furure. but it could not order the state
to pay back benefits.

Mr. Jordan was eligible for benefits under
the Assistance 1o the Aged, Blind and Dis-
abled program. He applied for them, only to
discover that Illinois had a regulation that
resulted in long delays before such benefits
were paid. The federal reaulations called for
payment to Mr. Jordan within 30 days. Mr.
Jordan was told he would have to wait much
longer. And so he sued. His class action
was intended to do more than recover the
$195.00 he would have received if Illinois
had obeved the {federal regulations. He
wanted to protect the interests of others in
the state who had also been victimized by the
delays.

Mr. Jordan won in the federal district
court and in the Seventh Circuit of the U.S.
Court of Appeals. At the Circuit Court level,
Illinois asserted ifts rights under the 11th
Amendment, which has heen held to bar
suits in federal courts brought by residents
against their states. The amendment,
adopted in 1798, was originally designed to
prevent the federal courts from being able
to enforce the claims of foreigners against
individual states. It has since become a tricky
current in the law and has produced a variety
of conflicting holdings.

The Supreme Court’s most recent inter-
pretation in Jordan is that residents of states
who are eligible for aid from federally as-
sisted programs cannot sue the state officials
in federal court for violating the regulations
laid down by federal agencies or by Con-
gress. The Court held that it could enjoin
the state officials from future violation of
the regulations, but it could not grant the
back benefits that had been denied. The
Seventh Circuit held that Illinois waited too
long to assert its 11th Amendment right, but
the Supreme Court ruled that the 11th
Amendment is such a grave bar apgainst fed-
eral jurisdiction in such cases that it had to
e entertained, no matter how late the hour
at which it was involked.

The implications of this case for the pub-
lic welfare system are sericus. If welfare
agencies can withhold funds until the courts
tell them to stop, many welfare lawyers fear
that delay in the processing of applications
could well become the rule rather than the
exception. The reason for demanding restitu-
tion of lost benefits in the Jordan case is to
prevent state bureaucrats from discouraging
welfare applicants by putting them through
long processes. The federal regulations re-
quiring that applications be processed within
30 days for the elderly indigent, the blind
and the disabled were intended to guard
against just such bureaucratic delay. The
Supreme Court has now removed the federal
courts from their equity role in such mat-
ters.,

The court has said that unless a state con-
sents to such a suit in federal court, the
court cannot award back henefits. The court
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rested its decision on the absence of any
specific language in the law requiring states
to give up their immunity against such suits
as a condition of participation in the pro-
gram. Since the courts no longer have the
power to protect recipients. and since the
Congress has left the bureaucrats so large a
loophole, it is the Congrers thit must make
its intent clearer.

We are here concerned witha the interesis
of the pcorest of our citizens who are elder-
1y, disabled or blind. To leave them at the
mercy of the agencies that have already
demonstrated their lack of concern is unfair
and caunot have been the intent of Congress.
What s required now is an amendment of
1ihe Social Security Act that would take a
simple step to right a wrong. Congress can
reguire that any state that participates in
@ fadersl weifare pregram must walve its
immuniiy  against suit under the 11th
Amendment. Otherwise, an illegally operated
prozram can continue to be in violation
until it is enjoined. And at that, its officials
will feel no pressure to do anything other
ihan to begin operating legally from the
point at which an injunction has been issued.

The reason for the welfare program is to
assist those who are unable to help them-
selves. It is designed to grant “minimal
subsistence” in cases of indigence, infirmity
or disability. We give to the Juohn Jordans of
this country just enough to stay alive. We re-
guire the siates to do a simple thing—assist
them promptly when they are in need. Since
the Supreme Cowrt in Edleman v. Jordan has
removed the courts from their traditional
cquity function in welfare cases, the Congress
should act to protect the least among us.
iAN, DIRECTOR, DEPARTMENT OF PUBLIC

A1 oF ILLINOIS V. JORDaN

SYLLABUS

Certiorari 1o the United States Court of Ap-
peals for the Seventh Circuit; No. 72-
1+10. Argued December 12, 1973—Decided
March 25, 1974)

Respondent brought this class action for
injunctive and declaratory relief against the
Illinois officials administering the federal-
state programs of Aid to the Aged, Blind, and
Disabled (AABD), which are funded equally
by the State and Federal Governments, con-
tending that they were violating federal law
and denying equal protection of the laws
by following state regulations that did not
comply with the federal time limits within
which participating States had to process and
make grants with respect to AABD applica-
tions. The District Court by a permanent
injunction required compliance with the fed-
eral time limits and also ordered the state
officials to release and remit AABD benefits
wrongfully withheld to all persons found
eligible who had applied therefor between
July 1, 1968, the date of the federal regula-
tions, and April 16, 1971, the date of the
Court’s preliminary injunction. The Court
of Appeals aflirmed, rejecting the state offi-
cials' contentions that the Eleventh Amend-
ment barred the award of the retroactive
henefits and that the judgment of incon-
sistency between federal regulations and
state porvisions could be given only pros-
pective effect. Held: The Eleventh Amend-
ment of the Constitution bars that portion
of the District Court’s decree that ordered
retroactive payment of benefits. Pp. 7-26.

(a) A suit by private parties seeking to
impose a liability payable from public funds
in the state treasury is foreclosed by the
Amendment if the State does not consent to
suit. P. 11.

(b) The Court of Appeals erred in holding
that Ex parte Young, 209 U.S. 123, which
awarded only prospective relief, did not pre-
clude the retroactive monetary award here
on the ground that it was an “equitable
restitution,” since that award, though on its

Eun
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face directed against the state official indi-
vidualiy. as a practical matter could be sat-
jstied only from the general revenues of the
siate and was indistinguishable from an
sward of damages against the State. Ford
sfotor Co. v. Department of Treusury, 323
©.S. 459, followed. Shapiro v. Thompson, 392
U.S. 168; State Dept. of Health and Rehabili-
tation Services v. Zarate, 407 U.S. 918:
sterrctt v. 3others’ & Children’s Rights Or-
ganization, 409 U.S. 809; Wyman v. Bowens,
397 U.S. 49, disapproved to extent that their
holdings do not comport with the holding in
the instant case on the Eleventh Amendment
issue. Pp. 12-20.

(c¢) The State of Illinois did nst waive its
Eleventh Amendment immunity and consent
to the bringing of respondent’s suit by par-
ticipating in the federal AABD program.
Parden v. Terminal R, Co., 377 U.S. 184, and
Petty v. Tennessee-Missouri Bridge Comm™n,
359 U.S. 275, distinguished. Nor does the mere
fact that a State participates in a program
partially funded by the Federal Government
manifest consent by the State to be sued in
federal courts, Pp. 20-22,

(dy The Court of Appeals properly consid-
ered the Eleventh Amendment defense,
which the state officials did not assert in
the District Court, since that defense par-
takes of the nature of a jurisdictional bar.
Ford Motor Co. v. Department oj Treasury.
supra. Pp. 24-25.

472 F. 2d 985, reversed and remanded.

REHNQUIST, J., delivered the opinion of the
Court, in which BURGER, C. J.. and STEWART,
wurre, and PoweLn, JJ., joined. DOUGLAS
and BRENNAN, JJ., filed dissenting opinions.
MarsHALL, J., filed a dissenting opinien in
which BLaAcEMUN, J., joined.

EpELMAN VERSUS JORDAN

Mr, JusticE REBNQUIST delivered the opin-
ion of the Court.

Respondent John Jordan filed a complaint
in the United Staies District Court for the
Northern District of Ilinoeis, individually and
as a representative of a class, seeking declar-
atory and injunctive relief against two
former directors of the Illinois Department
of Public Aid. the director of the Cook
County Department of Public Aid, and the
comptroller of Cook County. Respondent al-
leged that these state officials were adminis-
tering the federal-state programs of Aid to
the Aged, Blind and Disabled (AABD) in a
manner inconsistent with various federal
regulations and with the Fourteenth Amend-
ment to the Constitution.t

AABD is one of the categorical aid pro-
grams administered by the Illinois Depart-
ment of Public Aid pursuant to the Illinois
Public Aid Code, IIl. Rev. Stat. c. 23, §§3-1
through 3-12 (1971). Under the Social Se-
curity Act, the program is funded equally by
the State and the Federal Government, 42
US.C. §1381-1385 (1969 ed.).* The Depart-
ment of Health, Education. and Welfare
(HEW), which administers these payments
for the Federal Government, issued regula-
tions prescribing maximum permissible time
§tnndards within which States participating
in the program must process AABD applica-
tions. Those regulations, originally issued
in 1968. required, at the time of the insti-
tuticn of this suit, that eligibility deter-
minations must be made by the States
\\:ithin 30 days of receipt of applications for
2id to the aged and blind, and within 45
days of receipt of applications for aid to the
disabled. For those persons found eligible,
the assistance check was required to be re-
ceived by them within the applicable time
period. 45 CFR § 206.10(a) (3)

During the period in which the federal reg-
ulations went into effect, Illinois public aid
officials were administering the benefits pur-
suant to their own regulations as provided

Footnotes at end of article.
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in the Categorical Assisiance Manual ot the
Illinois Department of Public Aid.' Respond-
ent's complaint charged that the Illinois
defendants, operating under those regula-
tions. were improperly authorizing grants to
commence only with the month in which
an application was approved and not in-
cluding prior eligibility months for which
an applicant was entitled to aid under fed-
eral lJaw. The complaint also alleged that the
Illinois defendants were nct processing the
applications within the applicable time re-
quirements of the federal regulations; spe-
cifically, respondent alleged that his own
application for disability benefits was not
acted on by the Illinois Department of Pub-
lic Aid for aimoest four months. Such actions
of the Illinois officials were alleged to viclate
federal law and deny the equal protection of
the Jlaws. Respondent's prayer requested
declaratory and injunctive relief, and specif-
ically requested *“a permanent injunction
enjoining the defendants to award to the
entire class of plaintiffs all AABD henefits
wrongfully withheld.”

In its judgment of Rlarch 15. 1972, the
Distriet Court declared § 4004 of the Illinois
Manual to be invalid insofar as it was in-
consistent with the federal regulations
found in 45 CFR § 206.10(2) (3), and granted
a permanent injunction requiring com-
pliance with the federal time limits for
processing and paying AABD applicants. The
District Court. in paragraph 5 of its judg-
ment. also ordered the state officials to ‘re-
lease and remit AABD benefits wrongrully
withheld to all applicants for AABD in the
State of Illinois who applied between July 1,
1968 [the date of the federal regulationsj
and April 16, 197{1] [the date of the pre-
liminary injunction” issued by the District
Court] and were found eligible ... .”?

On appeal to the United States Court of
Appeals for the Seventh Circuit, the Illinois’
officials contended, inier alig, that the elev-
enth Amendment barred the award of retro-
active benefits, that the judgment of in-
consistency between the federal regulations
and the provisions of the Illinois Categori-
cal Assistance Manual could be given pro-
spective effect only, and that the federal reg-
ulations in guestion were inconsistent with
the Social Security Act itself. The Court of
Appesals rejected these contentions and af-
firmed the judgment of the District Court.
Jordan v. Weaver, 472 F. 2d 985 (1973) .5 Be-
cause of an apparent conflict on the Eleventh
Amendment issue with the decision of the
Court of Appeals for the Second Circuit in
Rothstein v. Wyman, 467 F. 2d 226 (1972),
we granted the petition for certiorari filed by
petitioner Joel Edelman, who is the present
Director of the Illinois Department of Pub-
lic Aid, and successor to the former directors
sued below. Sud nom. 412 U.S. 937 (1973).
The petition for certiorari raised the same
contentions urged by the petitioner in the
Court of Appeals.” Because we believe the
Court of Appesals erred in its disposition of
the Eleventh Amendment claim, we reverse
that portion of the Court of Appeals decision
which affirmed the District Court’s order
that retroactive benefiis be paid by the Ili-
nois state officials.?

‘The historical basis of the Eleventh
Amendment has been oft-stated, and it repre-
sents one of the more dramatic examples of
this Court’s effoert to derive meaning from
the document given to the Nation by the
Framers nearly 200 years ago. A leading his-
torian of the Court tells us:

“The right of the Federal Judiciary to
summon a State as defendant and to adjudi-
cate its rights and liabilities had been the
subject of deep apprehension and of active
dehate at the time of the adoption of the
Constitution; but the existence of any such
right had been disclaimed by many of the
most eminent advocates of the new Federal
Government, and it was largely owing to
their successful dissipation of the fear of
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the existence of such Federal power that the
Constitution was finally adopted.” 1 C. War-
ren, The Supreme Court in United States
History 91 (Rev. ed. 1957).

Despite such disclaimers.* the very first
suit entered in this Court at its February
Term in 1791 was brought against the State
of Marsland by a firmm of Dutch bankers as
creditors. Ibid.: Vanstophorst v. Maryland.
The subsequent year brought the institution
of additional suits against other States. and
caused considerable alarm and consternation
in the country.

The issue was squarely presenied to the
Court in a suit hrought at the August 1792
Term by two citizens of South Carolinn. ex-
ecutors of a British creditor. against the State
of Georgia. Afier a year’s postponement for
preparation on the part of the State of
Georgia, the Court, after argument, rendered
in February 1793, its short-lived decision in
Chisholm v. Georgia, 2 U.S. (2 Dall.) 419
(1793). The decision in that case, that a State
was liable to suit by a citizen of another
State or of a foreign country. literally
shocked the Nation. Seniiment for passage
of a constitutional amendment t{o override
the decision rapidly gained momentum, and
five years after Chisholm the Eleventh
Amendment was ratified by the final State
necessary for passage. As ratified in 1793, and
unchanged since, the Amendment provides:

~The judicial power of the United States
shall not be construed to extend to any suit
in law or equity, commenced or prosecuted
against one of the United States by Citizens
of another State. or by Citizens or Subjects
of any Foreign State.”

While the Amendment by its terms does
not bar suits against a State by its own
citizens, this Court has consistently held
that an unconsenting State is immune from
suits brought in federal courts by her own
citizens as well as by citizens of another
State. Hans v. Louisiana, 134 U.S. 1 (1890);
Duhne v. New Jersey, 251 U.S. 311 (1920);
Great Northern Lije Imsurance Co. v. Read,
322 U.S. 47 (1945); Parden v. Terminal R. Co.,
377 U.S. 184 (1964); Employees v. Depart-
ment of Public Health and Welfare, 411 U.S.
279 (1973). It is also well established that
even though a State is not named & party
to the action, the suit may nonetheless be
barred by the Eleventh Amendment. In Ford
3lotor Co. v. Depariment of Treasury. 323
U.S. 459 (1943), the Court said:

“[W]lhen the action is in essence one for
the recovery of money from the state, the
state is the real, substantial party in interest
and is entitled to invoke its sovereign im-
munity from suit even though individual offi-
cials are nominal defendants.” Id., at 464.

Thus the rule has evolved that a suit by
private parties seeking to impose a liability
which must be paid from public funds in
the state treasury is barred by the Eleventh
Amendment. Great Northern Life Insurance
Co.v. Read, supra; Kennecott Copper Corp.v.
State Tax Comm’n, 327 U.S. 573 (1946).

The Court of Appeals in this case, while
recognizing that the Hans line of cases per-
mitted the State to raise the ZEleventh
Amendment as a defense to suit by its own
citizens, nevertheless concluded that the
Amendment did not bar the award of retro-
active payments to statutory benefits found
to have been wrongfully withheld. The Court
of Appeals held that the akove cited cases,
when read in light of the Court's landmark
decision in Ex parte Young, 209 U.S. 123
(1908), do not preclude the grant of such a
monetary award in the nature of equitable
restitution.

Petitioner concedes that Er parte Young.
supra, is no bar to that part of the District
Court’s judgment that prospectively en-
joined petitioner’s predecessors from fail.
ing to process applications within the time
limits established by the federal regulations.
Petitioner argues. however, that Exr parte
Young dces not extend so far as to permit a
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suit which seeks the award of an accrued
monetary liability which must be met from
the general revenues of a State, absent con-
sent or waiver by the State of its Eleventh
Amendment immunity, and that therefore
the award of retroactive benefits by the Dis-
1rict Court was improper.

Ezx parte Young was a watershed case in
which this Court held that the Eleventh
Amendment did not bar an action in the
federal courts seeking to enjoin the Attorney
General of Minnesota from enforcing a stat-
ute claimed to violate the Fourteenth
Amendment of the United States Constitu-
tion. This holding has permitted the Civil
War Amendments to the Constitution to
serve as a sword, rather than merely as a
shield, for those whom they were designed
to protect. But the relief awarded in Ez
parte Young was prospeciive only; the At-
torney General of Minnesota was enjoined
to conform his future conduct of that office
to the requirement of the Fourteenth
Amendment. Such relief is analogous to that
awarded by the District Court in the pro-
spective portion of its order under review in
this case.

But the retroactive portion of the District
Court’s order here, which reguires the pay-
ment of a very substantial amount of money
which that court held should have been paid,
but was not, stands on quite a different foot-
ing. These funds will obviously not be paid
out of the pocket of petitioner Edelman,
Addressing himself to a similar situation in
Rothstein v. Wyman, 467 F. 2d 226 (CA2
1972), cert. denied, 411 U.S. 921 (1973),
Judge McGowan * observed for the court:

“It is not pretended that these payments
are to come from the personal resources of
these appellants. Appellees expressly contem-
plate that they will, rather, involve substan-
tial expenditures from the public funds of
the state ...

*It is one thing to tell the Commissioner
of Social Services that he must comply with
the federal standards for the future if the
state is to have the benefit of federal funds
in the programs he administers. It is quite
another thing to order the Commissioner to
use state funds to make reparation for the
past. The latter would appear to us to fall
afoul of the Eleventh Amendment if that
basic constitutional provision is to be con-
ceived of as having any present force.” Id.,
at 236-237 (footnotes omitied).

We agree with Judge McGowan's observa-
tions. The funds to satis{y the award in this
case must inevitably come from the general
revenues of the State of Illinois, and thus the
award against the State itself, Ford Motor Co.
v. Department of Treasury, supra, than it
does the prospective injunctive relief awarded
in Ex parte Young.

The Court of Appeals, in upholding the
award in this case, held that it was permis-
sible because it was in the form of “equitable
restitution” instead of damages, and there-
fore capable of being tailored in such a way
as to minimize disruptions of the state pro-
gram of categorical assistance. But we must
Jjudge the award actually made in this case,
and not one which might have been differ-
ently tailored in a different case, and we
must judge it in the context of the impor-
tant counstitutional principle embodied in
the Eleventh Amendment.n

We do not read Er parte Young or sub-
sequent holdings of this Court to indicate
that any form of relief may be awarded
against a state officer, no matter how closely
it may in practice resemble a money judg-
ment parable out of the state treasury, so
long as the relief may be labeled “equitable”
in nature. The Court's opinion in Ez parte
Young hewed to no such line. Its citation
of Hagocd v. Southern, 117 U.S, 52 (1886),
and In re Ayers, 123 U.S. 443 (1887), which
were both actions against state officers for

Footnotes at end of article.
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specific performance of a contract to which
the State was a party, demonstrate that
equitable relief may be barred by the
Eleventh Amendment.

As in most areas of the law, the difference
between the type of relief barred by the
Eleventh Amendment and that permitted
under Exr parte Young will not in many in-
stances be that between day and night. The
injunction issued in Ez parte Young was not
totally without effect on the State's reve-
nues, since the state law which the Attorney
General was enjoined from enforcing pro-
vided substantial monetary penalties against
railroads which did not conform to its pro-
visions. Later cases from this Court have
authorized equitable relief which has prob-
ably had greater impact on state treasuries
than did that awarded in Ez parte Young.
In Grgham v. Richardson, 403 U.S. 365
(1971), Arizona and Pennsylvania welfare
officials were prohibited from denying wel-
fare benefits to otherwise qualified recipients
who were aliens. In Goldberg v. Kelly, 397
U.S. 254 (1970), New York City welfare offi-
cials were enjoined from following New York
State procedures which authorized the ter-
mination of benefits paid to welfare recipi-
ents without prior hearing.? But the fiscal
consequences to state treasuries in these
cases were the necessary result of compli-
ance with decrees which by their terms
were prospective in nature, State officials, in
order to shape their official conduct to the
mandate of the Court’s decrees, would more
likely have to spend money from the state
treasury than if they had been left free to
pursue their previous course of conduct.
Such an ancillary effect on the state treas-
ury is a permissible and often an inevitable
consequence of the principle announced in
Ezx parie Young, supra.

But that portion of the District Court's
decree which petitioners challenge on Elev-
enth Amendment grounds goes much fur-
ther than any of the cases clted. It requires
payment of state funds, not as a necessary
consequence of compliance in the future
with a substantive federal question deter-
mination, but as a form of compensation to
those whose applications were processed on
the slower time schedule at a time when peti-
tioners were under no court-imposed obliga-
tion to conform to a different standard.
While the Court of Appeals described this ret-
roactive award of monetary relief as a form
of “equitable restitution,” it is in practical
effect indistinguishable in many aspects from
an award of damages against the State. It
will to a virtual certainty be paid from state
funds, and not from the pocket of the indi-
vidual state official who was the defendant
in the action. It is measured in terms of a
monetary loss resulting from a past breach
of a legal duty on the part of the defendant
state officials.

‘Were we to uphold this portion of the Dis-
trict Court’s decree, we would be obligated
to overrule the Court’s holding in Ford Mo-
tor Co. v. Department of Treasury, supra.
There a taxpayer, who had, under protest,
paid taxes to the State of Indiana, sought a
refund of those taxes from the Indiana state
officials who were charged with their collec-
tion. The taxpayer claimed that the tax had
been imposed in violation of the United
States Constitution. The term *“‘equitable res-
titution™ would seem even more applicable
to the relief sought in that case, since the
taxpayer had at one time had the money, and
paid it over to the State pursuant to an al-
legedly unconstitutional tax exaction., Yet
this Court has no hesitation in holding that
the taxpaver's action was a suit against the
State, and barred by the Eleventh Amend-
ment. We reach a similar conclusion with
respect to the retroactive portion of the re-
lief awarded by the District Court in this
case.

The Court of Appeals expressed the view
that its conclusion on the Eleventh Amend-
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ment issue was supported by this Court’s
holding in Depariment of Employment v,
United States, 385 U.S. 355 (1966). There the
United States was held entitled to sue the
Colorado Department of Employment in the
United States District Court for refund of
unemployment compensation taxes paid un-
der protest by the American National Red
Cross, an instrumentality of the United
States. The discussion of the State’s Eleventh
Amendment claim is confined to the follow-
ing sentence in the opinion:

“With respect to appellants’ contention
that the State of Colorado has not con-
sented to suit in a Federal forum even where
the plaintiff is the United States, see 3onaco
v. Mississippi, 292 U.S. 313 (1934), and Ez
parte Young, 209 U.S. 123 (1908).” 385 U.S,
at 358.

Monaco v. Mississippi, supra, reaffirmed the
principle that the Eleventh Amendment was
no bar to a suit by the United States against
a State. 292 U.S, at 329, In view of Mr,
Chief Justice Hughes’ vigorous reaffirmation
in Monaco of the principles of the Eleventh
Amendment and sovereign immunity, we
think it unlikely that the Court in Depart-
ment of Employment v, United States, in
citing Ex parte Young as well as Monaco, in-
tended to foreshadow & departure from the
rule to which we adhere today.

Three fairly recent District Court judg-
ments requiring state directors of public aid
to make the type of retroactive payment in-
volved here have been summarily affirmed by
this Court notwithstanding the Eleventh
Amendment contentions made by state offi-
cers who were appealing from the District
Court judgment.® Shapiro v. Thompson, 394
U.S. 168 (1969), is the only instance in which
the Eleventh Amendment objection to such
retroactive relief was actually presented to
this Court in a case which was orally argued.
The three-judge District Court in that case
had ordered the retroactive payment of wel-
fare benefits found by that court to have
been unlawfully withheld because of resi-
dency requirements held violative of equal
protection. Thompson v. Shapiro, 270 F.
Supp. 331, 338, n. 5 (Conn, 1967). This Court,
while affirming the judgment, did not in its
opinion refer to or substantively treat the
Eleventh Amendment argument. Nor, of
course, did the summary dispositions of the
three District Court cases contain any sub-
stantive discussion of this or any other issues
raised by the parties.

This case, therefore, is the first opportu-
nity the Court has taken to fully explore
and wreat the Eleventh Amendment aspects
of such relief in a written opinion. Shapiro
v. Thompson and these three summary af-
firmances obviously are of precedental value
in support of the contention that the Elev-
enth Amendment does not bar the relief
awarded by the District Court in this case.
Equally obviously they are not of the same
precedental value as would be an opinion
of this Court treating the question on the
merits. Since we deal with a constitutional
question, we are less constrained by the prin-
ciple of stare decisis than we are in other
areas of the law.' Having now had an oppor-
tunity to more fully consider the Eleventh
Amendment issue after briefing and argu-
ment, we disapprove the Eleventh Amend-
ment holdings of those cases to the extent
that they are inconsistent with our holding
today.

The Court of Appeals held in the alterna-
tive that even if the Eleventh Amendment
be deemed a bar to the retroactive relief
awarded respondent in this case, the State of
Iilinois had waived its Eleventh Amendment
immunity and consented to the bringing of
such & suit by participating in the federal
AABD program. The Court of Appeals relied
upon our holdings in Parden v. Terminal R.
Co., 337 U. S. 184 (1964), and Peity v. Ten-
mnessee-Aissouri Bridge Comm'n, 359 U. S.
275 (165%), and on the dissenting opinion of
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Judge Bright in Employces of Department of
public Health and Weljare v. Department of
public Health end Welfare, 452 F. 2. 820, 827
(CA8 1071). While the holding in the latter
case was ultimately afirmed by this Court in
oyees v. Department of Public Health
and Trelfare, 311 U, 5. 279 (1973), we do not
think that the answer to the walver guestion
urns on the distincti between Parden,
supra, and Employeces. supra. Both Parden
and Employees involved a congressional en-
actment which by its terms authorized suit
by designated plainlifls against a general
class of defendants which literally included
States or state instrumentalities. Similarly,
Pctty v. Tennessee-Missouri Bridge Comm'n,
supra, involved congressional approval, pur-
suant to the Compact Clause, of a compact
petween Tennessee and Missouri, which pro-
vided that each compacting State would
have the power “to contract, to sue, and be
sued in its own mname.” The question of
waiver or consent under the Eleventh Amend-
ment was found in those cases to turn on
whether Congress had intended to abrogate
the immunity in question, and whether the
State by its participation in the program
authorized by Congress had in eflect con-
sented to the abrogation of that immunity.

But in this case the threshold fact of con-
gressional authorization to sue a class of
defendants which literally includes States is
wholly absent. Thus respondent is not only
precluded from relying on this Court’s hold-
ing in Employces, but on this Court’s hold-
ings in Parden and Peity as wells

The Court of Appeals held that as a mat-
ter of federal law Illinois had “constructively
consented” to this suit by participating in
the federal AABD program and agreeing to
administer federal and state funds in com-
pliance with federal law. Constructive con-
sent is not a doctrine commonly associated
with the surrender of constitutional rights,
and we see no place for it here. In deciding
whether & State has waived its constitutional
protection under the Eleventh Amendment,
we will find waiver only where stated “by the
most express language or by such overwhelm-
ing implications from the text as will leave
no room for any other reasonable consiruc-
tion.” Murray v. Wilson Distilling Co., 213
U.S. 151, 171 (1909). We see no reason to re-
treat from the Court’s statement in Greaf
Northern Insurance Co. v. Reed, 322 U.S. 47,
54 (1945) (footnote omitted):

“{W]hen we are dealing with the sovereign
exemption from judicial interference in the
vital filed of financial administration a clear
declaration of the state's intention to submit
its fiscal problems to other courts than those
of its own creation must be found.”

The mere fact that a State participates ina
program through which the Federal Govern-
ment provides assistance for the operation
by the State of a system of public aid is not
sufficient Yo establish consent on the part of
the State to be sued in the federal courts.
And while this Court has, in cases such
J. 1. Case Co. v. Borak, 377 U. S. 426 (1964),
authorized suits by one private party against
another in order to effectuate a statutory
purpose, it has never done so in the context
of the Eleventh Amendment and a state de-
fendant. Since Employees, supra, where Con-
gress had expressly authorized suits against
a general class of defendants and the only
thing left to implication was whether the
described class of defendants included States,
was decided adversely to the putative plain-
tifs on the waiver guestion, surely this re-
spondent must also fail on that issue. The
only language in the Social Security Act
which purports to provide a federal sanction
against a State which does not comply with
federal requirements for the distribution of
federal monies is found in 42 U. S. C. § 1384,
which provides for termination of future al-
locations of federal Tunds when a participat-
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ing State fails to conform with federal law.™
This provision by its terms does not author-
ize suit against anyone, and standing alone,
falls far short of a waiver by a participating
State of its Elerenth Amendment immunity.

Our Erother MarsHALL argues in dissent,
~nd the Court of Appeals held, that although
the Social Security Act itself does not create
a private cause of action, the cause of action
created by 42 U.S.C. § 1983, coupled with the
ennctment of the AABD program, and the
issnance by HEW of regulations which re-
quire the States to make corrective payments
wfter successful “fair hearings” and provide
for federal matching funds to satisfy federal
erurt orders of refroactive payments, indicate
that Conaress intended a cause of action for
public nid reeipients such os respondent.
It is of course true that Rosado v. Wyman.
207 U.S. 397 (1970), held that suits in federal
court under § 1983 zre proper to secure ccin-
pliance with the provisions of the Social Se-
curity Aet on the part of participating
States.'* But it has not heretofore been sug-
gested that § 1983 was intended to create a
waiver of a State's Eleventh Amendment
immunity merely because an action could be
brought under that section against state offi-
cers, rather than against the State itself.
Though a § 1983 action may be instituted by
public aid recipients such as respondent, a
federal court’s remedial power, consistent
with the Eleventh Amendment, is necessarily
limited to prospective injunctive relief, Er
parte Young, supra, and may not include a
retroactive award which requires the pay-
ment of funds from the state treasury, Ford
Motor Co. v. Department of Treasury, supra.

Respondent urges that since the various
Iilinois officials sued in the District Court
failed to raise the Eleventh Amendment as
a defense to the relief sought by respondents,
petitioner is therefore barred * from raising
the Eleventh Amendment defense in the
Court of Appeals or in this Court. The Court
of Appeals apparently felt the defense was
properly presented, and dealt with it on the
merits. We approve of this resolution, since it
has been well-settled since the decision in
Ford Motor Co. v. Department of Treasury,
supra, that the Eleventh Amendment defense
sufficiently partakes of the mnature of a
jurisdictional bar so that it need not be
raised in the trial court:

“|The Attorney General of Indiana] ap-
peared in the federal District Court and the
Circuit Court of Appeals and defended the
suit on the merits. The objection to peti-
tioner's suit as a violation of the Eleventh
Amendment was first made and argued by
Indiana in this Court. This was in time,
however. The Eleventh Amendment declares
a policy anad sets forth an explicit limitation
on federal judicial power of such compelling
force that this Court will consider the issue
arising under this Amendment in this case
even though urged for the first time in this
Court.” 323 U.S., at 466-467.

For the foregoing reasons we decide that
the Court of Appeals was wrong in holding
that the Eleventh Amendment did not con-
stitute a bar to that portion of the District
Court decree which ordered retroactive pay-
ments of benefits found to have been wrong-
fully withheld. The judgment of the Court
of Appeals is therefore reversed and the cause
remanded for further proceedings consistent
with this opinion.

So ordered.
FOOTNOTES

1In his complaint in the District Court,
respondent claimed that the Illinois Depart-
ment of Public Aid was not complying with
federal regulations in its processing of pub-
lic aid applications, and also that its re-
fusal to process and allow respondent’s
claim for a period of four months, while
processing and alowing the claims of those
similarly situated, violated the Equal Pro-
tection Clause of the Fourteenth Amend-
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ment. Respondent asserted that the District
Court could exercise jurisdiction over the
cause by virtue of 28 U.S.C. §§1331 and
1343{3) and (4). Though not briefed by the
parties before this Court, we think that un-
r our decision in Hagans v. Lavine, MNo.
T2-6476. —— U.S. (1974). the equal
protection claim cannot be said to be
“wholly insubstantial,” and that therefore
the District Court was correct in exercising
pendent jurisdiction over the statutory
claim.

*Effective January 1, 1971, the AABD pro-
eram has been replaced. See 12 U.S.C. § 1351
et seq. (Supp. 1973).

“CFR §206.10(a)(3) (1973) provides in
pertinent part: ‘“(a) State plan requirc-
ments. A State plan . must provide

that. ...

(3} A decision will be made promptly
on  applications, pwrsuant to reasonahle
State-established time standards not in ex-
cess of 45 days for [aid to aged and blind]
and 60 days [for aid to the disabled]. Under
this requirement, the applicant is informed
of the agency's time standard in acting on
applications which covers the time from
date of application to the date that the
assistance check, or notification of denial
of assistance or change of award, or the
eligibility decision with respect to medical
assistance. is mailed to the applicant or
recipient.”

‘When originally issued in 1968 the regula-
tion provided that the applications for aid
to the aged and blind be processed within
30 days and that aid to the disabled be
processed within 45 days of reciept. They
also provided that the person determined to
be eligible must receive his assistance check
within the applicable time period. The
amendment to 60 days for aid to the dis-
abled occurred in 1971, as did the change to
require muailing instead of receipt of the
assistance check within the applicable time
period; effective Oct. 15, 1973, the time for
processing aged and blind applications be-
came 45 days.

In addition, 45 CFR § 206.10(a) (6) provides
in pertinent part:

“{6) Entitlement will begin as specified in
the State plan, which (i) for financial as-
sistance must be no later than the date of
authorization of payment. .. .”

<«The Illinois regulations, found in the
Illinois Categorica Assistance Manual of the
Illinois Department of Public Aid, provide in
pertinent parts:

“4004.1

“Except for [disability] cases which have a
time standard of 45 days, the time standard
for disposition of applications is 30 days from
the date of application to the date the ap-
plicants are determined eligible and the ef-
fective date of their first assistance or are
determined ineligible and receive a notice of
denial of assistance. . . .

“8255. Initial Awards

“Initial awards may be new grants. rein-
statements, or certain types of resumptions.
They can be effective for the month in which
Form FO--550 is signed but for no prior period
except {under conditions not relevant to this
case].

*8255.1 New Grants

“A new grant f? the first grant authorized
after an applicalion has been accepted in a
case which has not previously received assist-
ance under the same assistance program. It
may be authorized for the month in which
Form FO-550 is signed but not for any prior
period unless it meets [exceptions not rele-
vant to this case].”

& Paragraph 3 of the District Court's judgz-
ment provided:

~That the defendant EDWARD T.
WEAVER. Director, Illinois Department of
Public Aid, his agents, including all of the
County Departments of Public Aid in the
Stute of Illinois. and employees, and 211 per-
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sons in active concert and participation with
them, are hereby enjoined to release and re-
mit AABD benefits wrongfully withheld to all
applicants for AABD in the State of Illinois
who applied between July 1, 1968 and April
16, 1972 [sic) [should read “1971"], and were
determined eligible, as follows:

“(a) For those aged and blind applicants
whose first full AABD check was not mailed
within tkirty days from the date of applica-
ticn, AABD assistance for the period begin-
ning with the thirtieth day from the date of
application to the date the applicant’s en-
titlement to AABD became eflective;

*(b) (i) For those disabled applicants who
applied between July 1, 1968 and December
31, 1970, whose first full AABD check was not
mailed within forty-five days from the date
of application, AABD assistance for the pe-
ricd beginning with the forty-fifth day from
the date of applicaticn to the date the ap-
plicant’s entitlement became effective;

**(ii) For those disabled applicants who ap-
plied between January 1, 1971 and April 16,
1971, whose first full AABD check was not
mailed within sixty days from the date of
application, AABD assistance for the period
beginning with the sixtieth day from the
date of application to the date the applicant’s
entitlement became effective.

“These AABD benefits shall be mailed to
those persons currently receiving AABD
within eight months with an explanatory
letter having been first approved by plain-
tifli’s attorney. Any AABD benefits received
pursuant to this paragraph shall not be
deemed income or resources under Article
II1 of the Illinois Public Aid Code.

“For those persons not presently receiving
AABD:

‘“(a) A certified lefter (return receipt re-
quested), said letter having been first ap-
proved by plaintifis’ attorney, shall be sent
to the last known address of the person,
informing him in concise and easily under-
standable terms that he is entitled to a speci-
fied amount of AABD benefits wrongfully
withheld, and that he may claim such
amount by contacting the County Depart-
ment of Public Aid at a specified address,
within 45 days from the receipt of said letter.

“(b) If the County Department of Public
Aid does not receive a claim for the AABD
benefits within 45 dags from the date of
actual notice to the person, the right to said
AABD benefits shall be forfeited and the
file shall be closed. Persons who do not re-
ceive actual notice do not forfeit their rights
to AABD benefits wrongfully withheld under
this provision.”

Paragraph 6 of the District Court’s judg-
ment provided:

“Within 15 days from the date of this
decree, defendant Edward T. Weaver, Direc~
tor, Illinois Department of Public Aid, shall
submit a detailed statement as to the meth-~
od of effectuating the relief required by
paragraph 5, supra, of this Decree. Any dis-
putes between the parties as to whether the
the procedures and steps outlined by the
defendant Weaver will fulfill the reguire-
ments of this Decree will be resolved by the
Court.”

On July 19, 1973, the author of this opin-
jon stayed until further order of this Court
these two paragraphs of the District Court's
judgment. 414 U.S. 1301 (1973).

¢ Respondent appealed from the District
Court's judgment insofar as it held him not
entitled to receive benefits from the date
of his applications (as opposed to the date
of authorization of benefits as provided by
the federal regulations) and insofar as it
failed to award punitive damages. The Court
of Appeals upheld the District Court’s de-
cision against respondent on those points
and they are not at issue here. 472 F. 2d, at
997-999.

7 Citing Chevron Oil Co. v. Huson, 404 U. S.
97 (1971), petitioner also contends in this
Court that the Court of Appeals erred in
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refusing to give the District Court's judg-
ment prospective efflect only. Brief for the
Petitioner, at p. 37, incorporating arguments
made in petitioner’s petition for Certiorari,
at pp. 18-22. The Court of Appeals concluded
that this ground was “not presented to the
district judge hefore entry of judgment, so
that it comes too late.” 472 F. 2d, at 995. The
Court of Appeals went on, however, to con-~
clude that *[ejven if the ground had been
timely presented, defendant’s contention
would be meritless.” Ibid. Noting that one
of three tests established by our decision in
Huson for determining the retroactivity of
court decisions was that “the decision to be
applied non-retroactively must establish a
new principle of law, either by overruling
clear past precedent on which litigants may
have relied . . . or |have decided] an issue
of first impression whose resolution was not
clearly foreshadowed . . . .”, Chevron Oil Co.
v. Huson, supra, 404 U. S, at 106, the Court
of Appeals found that the petitioner had not
satisfied this test, since the “federal time
requirements for processing applications and
paying eligible AABD applicants were made
effective July 1, 1968, and defendants were
well aware of these mandatory maximum per-
missible time standards.” 474 F. 2d, at 996.

In light cf our disposition of this case on
the Eleventh Amendment issue we see no
reason to address this contention.

+42 U.S.C. §1382(a) (B) prcvides in per-
tinent part:

‘“(a) Contents.

“A State plan for aid to the aged, Dbling,
or disabled, or for aid to the aged, blind, or
disabled and medical assistance for the aged,
must—

*(8) provide that all individuals wishing
to make application for aid or assistance un-
der the plan shall have opportunity to do so,
and that such aid or assistance shall be fur-
nished with reasonable promptness to all eli-
gible individuals.”

HEW, pursuant to authority granted to it
by 42 U.S.C. § 1302, has promulgated regula-
tions, see n. 3, supra, which require that deci-
sions be made promptly on applications
within 45 days for the aged and blind and
within €60 days for the disabled, and that
initiation of payments to the eligible be made
within the same periods. Petitioner renews
in this Court the contention made in the
Court of Appeals that these time limitations
in the regulations are inconsistent with the
statute and therefore an unlawful abuse of
the rulemaking authority. Brief for the peti-
tioner, at p. 37, incorporating arguments
made in petitioner’s Petition for Certiorari,
at pp. 22-28. Specifically, petitioner argues
that the “establishment of arbitrary [forty-
five] and sixty day maximums in the HEW
regulations for determination of eligibility
and initiation of payments without taking
into consideration the efficient administra-
tion of the Act by the State agencies is in-
consistent with the ‘reasonable promptness’
requirement and must therefore be declared
unlawful. . . . Petition for Certiorari, at
p. 23. The Court of Appeals rejected this con-
tention, holding that ‘‘these requirements,
binding on state welfare officials, are an ap-
propriate intepretation of the Congressional
mandate of ‘reasonable promptness.’ "’ 472 F.
2d, at 996. We agree with the Court of
Appeals.

“While the debates of the Constitutional
Convention itself do not disclose a discus-
sion of the question, the prevailing view at
the time of the ratification of the Constitu-
tion was stated by vanious of the Framers
in the writings and debates of the period.
Examples of these views have been assem-
bled by Mr, Chief Justice Hughes: *. .. Madi-
son, in the Virginia Convention, answening
objections to the ratification of the Consti-
tution, clearly stated his view as to the pur-
pose and effect of the provision conferring
jurisdiction over controversies between
States of the Union and foreign States. That
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purpose was suitably to provide for adjudi-
cation in such cases if consent should be
given but not otherwise. Madison said: "The
next case provides for disputes between a
foreign state and one of our states, should
such a case ever arise; and between a citizen
and a foreign citizen or subject. I do not con-
ceive that any controversy can ever be de-
cided. in these courts, between an American
state and a foreign state, without the con.
sent of the parties. If they consent, provi-
sion is here made.' 3 Elliot's Debates, 533.
“Marshall, in the same Convention, ex-
pressed a similar view. Replying to an objec-
tion as to the admissibility of a suit by a
foreign state, Marshall said: ‘He objects, in
ihe next place, to its jurisdiction in contro-
versies between a state and a foreign state.
Suppose, says he, in such a suit, a foreign
state is cast; will she be bound by the deci-
sion? If a foreign state brought a suit againsg
the commonwealth of Virginia, would she
not be barred from the claim if the federal
judiciary thought it unjust? The previous
consent of the parties is necessary; and, as
the federal judiciary will decide, each party
will acquiesce.” 3 Elliot’s Debates, 557.
“Hamilton, in The Federalist, No. 81, made
the following emphatic statement of the gen-
eral principle of immunity: ‘It is inherent
in the nature of sovereignty not to be amena-
ble to the suit of an individual without its
consent. This is the general sense and the
general practice of mankind; and the exemp-
tion, as one of the attributes of sovereignty,
is now enjoyved by the government of every
State in the Union. Unless therefore, there
is a surrender of this immunity in the plan
of the convention, it will remain with the
States, and the danger intimated must be
merely ideal. The circumstances which are
necessary to produce an alienation of State
sovereignty were discussed in considering the
article of taxation and need not be repeated
here. A recurrence to the principles there
established will satisfy us that there is no
color to pretend that the State governments
would by the adoption of that plan be di-
vested of the privilege of paying their own
debts in their own way, free from every con-
straint but that which flows from the obli-
gations of good faith. The contracts between
a nation and individuals are only binding on
the conscience of the sovereign, and have no
pretensions to a compulsive force. They con-
fer no right of action independent of the
sovereign will. To what purpose would it be
to authorize suits against States for the
debts they owe? How could recoveries be en-
forced? It is evident it could not be done
without waging war against the contracting
State; and to ascribe to the federal courts
by mere implication, and in destruction
of a preexisting right of the State govern-
ments, a power which would involve such a
consequence would be altogether forced and
unwarrantable."* Monaco v. Mississippi, 292
U.S. 313, 323-325 (1934) (footnotes omitted).
1 Of the Court of Appeals for the District
of Columbia Circuit, sitting by designation
on the Court of Appeals for the Second Cir-
cuit.
11t may be true, as stated by our Brother
DoucrLas in dissent, that “[m]ost welfare
decisions by the federal courts have a finan-
cial impact on the States.” Post, at p. —. But
we cannot agree that such a financial impact
is the same where a federal court applies Ez
parte Young to grant prospective declaratory
and injunctive relief, as opposed to an order
of retroactive payments as was made in the
instant case. It is not necessarily true that
“{w]hether the decree is prospective only or
requires payments for the weeks or months
wrongfully skipped over by state officials,
the nature of the impact on the state treas-
ury is precisely the same.” Opinion of M.
JusTICE DouGLas, post, at p. —. This argu-
ment neglects the fact that where the State
has a definable allocation to be used in the
payment of public aid benefits, and pursues
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a certain course of action such as the proc-
essing of applications within certain time
periods as did Illinois here, the subsequent
ordering by a federal court of retroactive pay-
ments to correct delays in such processing
will invariably mean there is less money
available for payments for the continuing
obligations of the public aid system.

As stated by Judge McGowan in Rothstein
v. Wyman, 467 F. 2d 226, 235 (CA2 1972):

~The second federal policy which might
arguably be furthered by retroactive pay-
ments is the fundamental goal of congres-
sionnl welfare legislation—the satisfaction
of the ascertained needs of impovished per-
sons. Federal standards are designed to en-
sure that those needs are equitably met;
and there may perhaps be cases in which
the prompt payment of funds wrongfully
withheld will serve that end. As time goes
by, however, retroactive payments become
compensatory rather than remedial; the coin-
cidence between previously ascertained and
existing needs becomes less clear.”

=7The Court of Appeals considercd the
court’s decision in Griffin v. School Joard,
377 U.S. 218 (1964), to be of like import. But
as may be seen from Griffin’s citation of Lin-
coln County v. Luning, 133 U.S. 529 (1899), a
county does not occupy the same position as
a State for purposes of the Eleventh Amend-
ment. See also Moor v. County of Alameda,
411 U.S. 633 (1973). The fact that the county
policies executed by the county officials in
Griffin were subject to the commands of the
Fourteenth Amendment, but the county was
not able to invoke the protection of the
Eleventh Amendment, is no more than a rec-
ognition of the long established rule that
while county action is generally state action
for purposes of the Fourteenth Amendment,
a county defendant is not necessarily a state
defendant for purposes of the Eleventih
Amendment.

1 Brief for the Respondent, at pp. 15-18.
Decisions of this Court in which we sum-
marily affirmed a decision of a lower federal
court which ordered the payment of retro-
active awards and in which the jurisdictional
statement filed in this Court raised the
Eleventh Amendment defense include: State
Dep't of Healthh and Rehabilitative Services
v. Zarate, 407 U.S. 918 (1972), afi'g 347 F.
Supp. 1004 (SD Fla. 1971); Sterrett v. Molh-
ers and Children’s Rights Organization, 409
U.S. 809 (1972), affi'g unreported order and
judgment of N.D. Ind. 1972, on remand from
Carpenter v. Sterrett, 405 U.S. 971 (1971);
Gaddis v. Wyman, 304 F. Supp. 717 (SDNY
1968) (order at CCH Pov. L. Rptr. Transfer
Binder { 10,506), afi’d per curiam sub nom.
Wyman v. Bowens, 397 U.S. 49 (1969).

3 In the words of Mr. Justice Brandels:
“Stare decisis is usually the wise policy, be-
cause in most matters it is more important
that the applicable rule of law be settled
than that it be settled right. ... This is com-
monly true even where the error is a matter
of serious concern, provided correction can
be had by legislation. But in cases involving
the Federal Constitution, where correction
through legislative action is practically im-
possible, this Court has often overruled its
earlier decisions. The Court bows to the
lessons of experience and the force of better
reasoning, recognizing that the process of
trial and error, so fruitful in the physical
sciences, is appropriate also in the judicial
function.” Burnet v. Colorado Oil & Gas Co.,
285 U.S. 393, 406-408 (1932) (dissenting
opinion) (footnotes omitted).

*Respondents urge that the traditionally
broad power of a federal court sitting as a
court of equity to fashion appropriate
remedies as are necessary to effect congres-
sionai purposes requires that the District
Court’s award of retroactive benefits be up-
held. Respondent places principal reliance on
our prior decisions in.Porter v. Warner Hold-
ing Co., 328 U.S. 295 (1946), and Bitchell v.
DeMario Jewelry, 361 U.S. 288 (1960). Both
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cases dealt with the power of a federal court
to grant equitable relief for violations of fed-
eral law; the decision in Mitchell indicated
that a federal court could provide equitable
relief “complete . . . in light of the statutory
purposes.” 361 U.S., at 291-292. Since neither
of these cases involved a suit against & State
or a state official, they did not purport to de-
cide the availability of equitable relief con-
sistent with the Eleventh Amendment.

1 HEW sought passage of a bill in the 91st
Congress, H.R. 16311, 91st Cong., 2d Sess., c.
169-170 (1970), which would have given it
authority to require retroactive payments
to eligible persons denied such benefits. The
bill failed to pass the House of Represent-
atives.

1345 CFR § 205.10(b) (2) and (3) provide:

“(b) Federal financial participation. Fed-
eral financial participation is available for
the following items:

*(2) Payments of assistance made to carry
out hearing decisions, or to take corrective
action after an appeal but prior to hearing,
or to extend the benefit of a hearing deci-
sion or court order to others in the same sit-
uation as those directly affected by the deci-
sion or order. Such payments may be retro-
active in accordance with applicable Federal
policies on corrective payments.

“(3) Payments of assistance within the
scope of Federally aided public assistance
programs made in accordance with a court
order.”

The Court of Appeals felt that § 1983, the
enactment of the AABD program and the
issuance by HEW of the above regulation, in-
dicated that Congress intended to include
within the Social Security Act the remedy of
“effective judicial review” and “the remedy
of restoration of benefits withheld in viola-
tion of federal law.” 472 F. 2d. at 994-995 &
n. 15. But the adoption of regulations by
HEW to permit the use of federal funds in
the satisfaction of judicial awards is not de-
terminative of the constitutional issues here
presented.

13 Mr. Justice Marshall, and both the Court
of Appeals and the respondent herein, refer
to language in Rosado v. Wyman, 397 U. S.,
at 420, to the effect that Congress in legislat-
ing the Social Security Act has not “closed
the avenue of effective judicial review to
those individuals most directly affected by
the administration of its program.” The
Court in Rosado was concerned with the com-
patibility of a provision of New York law
which decreased benefits to some eligible
public aid recipients and amendments to the
federal act which required cost-of-living in-
creases. The case did not purport to decide
the Eleventh Amendment issue we resolve
today. In finding the New York law incon-
sistent with the federal law, Mr. Justice
Harlan stated:

“New York is, of course, in no way pro-
hibited from using only state funds accord-
ing to whatever plan it chooses, providing it
violates no provision of the Constitution.
It follows, however, from our conclusion that
New York's program is incompatible with
§ 402(a) (23), that petitioners are entitled to
declaratory relief and an appropriate injunc-
tion against the payment of federal monies
according to the new schedules, should the
State not develop a conforming plan within
a reasonable period of time.

“We have considered and rejected the
argument that a federal court is without
power to review state welfare provisions or
prohibit the use of federal funds by the
States in view of the fact that Congress has
lodged in the Department of HEW the power
to cut off federal funds for noncompliance
with statutory requirements. We are most
reluctant to assume Congress has closed the
avenue of effective judicial review to those
individuals most directly affected by the ad-
ministration of its program. . . . We adhere
to King v. Smith, 392 U. S. 309 (1968), which
implicitly rejected the argument that the
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statutory provisions for HEW review of plans
should he read to curtail judicial relief and
held Alabama’s ‘substitute father’ regulation
to be inconsistent with the federal statute.
While King did not avert specifically to the
remedial problem, the unarticulated premise
was that the State had alternative choices of
assuming the additional cost of paying bene-
fits to families with substitute fathers or not
using federal funds to pay welfare benefits
according to a plan that was inconsistent
with federal requirements.” 397 U. S., at 420~
421.

Respondent urges that this language is
“tantamount to a finding that Congress con-
ditioned the participation of a state in the
categorical assistance program on the for-
feiture of immunity from suit in a federal
forum . . . irrespective of the relief sought,
[since] the intent of Congress remains con-
stant.” Brief for the Respondent, at p. 42-43.
Petitioner contends that this language, cou-
pled with the fact that the Court in Rosado
remanded the case to the District Court to
“afford New Ycrk an opportunity to revise
its program . . . or, should New York choose
[not to revise its program], issue its order re-
straining the further use of federal monies
pursuent to the present statute,” 397 US,,
at 421-422, indicates that the Court felt that
rvetroactive relief was not a permissible
remedy. Brief for the Petitioner, at pp. 17-20.
‘We do not regard Rosado as controlling either
way since the Court was not faced with a
district court judgment ordering retroactive
payments nor with a challenge based on the
Eleventh Amendment.

1 Respondent urges that the State of Illi-
nois has abolished its common-law sovereign
immunity in its state courts, and appears to
argue that suit in a federal court against
the State may thus be maintained. Brief for
the Respondent, at p. 23. Petitioner con-
tends that sovereign immunity has not been
abolished in Illinois as to this type of case.
Brief for the Petitloner, at pp. 31-36.
Whether Illinois permits such a suit to be
brought against the State in its own courts
is not determinative of whether Illinois has
relinguished its Eleventh Amendment im-
munity from suit in the federal courts.
Chandler v. Dix, 194 U.S. 590, 591-592 (1904).

EDELMAN VERSTS JORDAN

Mr. Justice Douglas, dissenting.

Congress provided in 42 U.S.C. § 1983 that:

“Every person who, under color of any
statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or
causes to be subjected, any citizen of the
United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to
the party injured in an action at law, suit
in equity, or other proper proceeding for
redress.” .

In this class action respondent sought to
enforce against state aid officials of Illinois
a provision of the Social Security Act, 42
U.S.C. §§1381-1385, known as Aid to the
Aged, Blind, or Disabled (AABD).* The com-
plaint alleges violations of the Equal Pro-
tection Clause of the Fourteenth Amend-
ment and also violations of the Social Se-
curity Act. Hence § 1983 is satisfied in haec
verba, for & deprivation of “rights” which are
“secured by the Constitution and laws™ is
alleged. The Court of Appeals, though ruling
that the alleged constitutional violations had
not occurred, sustained federal jurisdiction
because federal ‘“rights” were violated. The
main issue tendered us is whether that rul-
ing of the Court of Appeals is consistent with
the Bleventh Amendment.*

Once the federal court had jurisdiction
over the case, the fact that it ruled adversely
to the claimant on the constitutional claim
did not deprive it of its pendent jurisdic-

Footnotes at end of article.
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tion over the statutory claim. United States
v. Georgia Pub. Serv. Commi'n, 371 U.S. 285,
287-228.

In Ex parte Young, 209 U.S. 123, a suit
by stockholders of a railroad was brought in
o federal court against state officials to
enjoin the imposition of confiscatory rates
on the 1ailroad in violation of the Fourteenth
Amendment. The Eleventh Amendment was
mterposed as a defense. The Court rejected
ihe defense saying that state officials with
authority to enforce state laws—"“who
threaten and are about to commence pro-
ceedings, either of a civil or criminal nature,
to enforce against parties affected an
unconstitutional act, violating the Federal
Constitution, may be enjoined by a Federal
court of equity from such action.” Id., at
156, The Court went on to say that a state
official seeking to enforce in the name of a
State an unconstitutional aci “comes into
conflict with the superior authority of that
Constitution, and he is in that case stripped
of his official or representative character
and is subjected in his person to the con-
sequence of his individual conduct. The
State has no power to impart to him any
immunity from responsibility to the supreme
authority of the United States.” Id., at 159~
160.

As the complaint in the instant case
elleges violations by officials of Illinois of
the Equal Protection Clause of the Four-
teenth Amendment, it seems that the case
is governed by Ex parte Young so far as
injunctive relief is concerned. The main
thrust of the argument Is that the instant
case asks for relief which is granted would
affect the treasury of the State.

Most welfare decisions by federal courts
have a financial impact on the States. Un-
der the existing federal-state cooperative sys-
tem, a state desiring to participate, submits
a “state plan” to HEW for approval; once
HEW approves the plan the State is locked
into the cooperative scheme until it with-
draws, ® a1l as described in King v. Smith, 392
U. S. 309, 316 et seq. The welfare cases com~
ing here have involved ultimately the finan-
cial responsibility of the State to beneficiaries
claiming they were deprived of federal rights.
King v. Smith required payment to children
even though their mother was cohabitating
with 2 man who cculd not pass muster as a
“parent.” Rosado v. Wyman, 397 U. S. 397,
held that under this state-federal co-opera-
tive program a State could not reduce its
standard of need in conflict with the federal
standard. It is true that Rosado did not in-
volve retroactive payments as are involved
here. But the distinction is not relevant or
material because the result in every welfare
case coming here is to increase or reduce the
financial responsibility of the participating
State. In on case when the responsibility of
the State is increased to meet the lawful de~
mand of the beneficiary, is there any levy on
state funds. Whether the decree is prospec-
tive only or requires payments for the weeks
or months wrongfully skipped over by the
state officials, the nature of the impact on
the state treasury is precisely the same.

We have granted relief in other welfare
cases which included retroactive assistance
or payments. In Stafe Dept. v. Zarate, 407
U. S. 918, the sole issue presented to us* was
whether the Eleventh Amendment barred a
judgment against state officers for retroac-
tive weifare assistance benefits or payments.
That had been ordered by the lower court
and we summarily affirmed, only Mr. JUSTICE
WHITE voting to note probable jurisdiction.
We also summarily affirmed the judgment in
Sterrett v. Mother's Rights Org., 409 US.
809, where one of the two questions> was
whether payment of benefits retroactively
violated the Eleventh Amendment. In Wy-
man v, Bowens, 337 U.S. 49, we affirmed &
judgment where payments were awarded in
spite of the argument that the order was an
incursion on the Eleventh Amendment. In
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Shapiro v. Thompson, 394 U. S. 618, we af-
firmed 2 judgment which ordered payment
of benefits wrongfully withheld; 7 and while
we did not specifically refer to the point, the
lower court had expressly rejected the
Eleventh Amendment argument®

As stated in Gaither v. Sterrett, 346 F.
Supp. 1095, 1099, whose judgment we af-
firmed, ® 409 U. 8. 809, the court said:

“{T]his court would note that if defend-
ants’ position regarding the jurisdictional bar
of the Eleventh Ar.endment is correct, a
great number of federal district court judz-
ments are void, and the Supreme Court has
affirmed many of these void judgments.”

The Seventh Circuit Court of Appeals is
in line with that view; the cpposed view of
Rothstein v. Wyman, 467 F, 2d 226, from the
Second Cireuit Court of Appeals is out of
harmony with the established law.

What is asked by the instant case is miner
ccmpared to the relief granted in Griffin v.
School Board, 377 U.S. 218. In that case we
authorized entry of an order putting an
end to a segregated school system. We held,
inter alia, “'the District Court may, if neces-
sary to prevent further racial discrimination,
require the Supervisors to exercise the power
that is theirs to levy taxes to raise funds
adequate to reopen, operate, and maintain
without racial discrimination a public school
system in Prince Edward County like that
operated in other counties in Virginia.” Id.,
at 233. We so held against vigorous conten-
tions of the state officials that the Eleventh
Amendment protected the State; and in
reply we cited Lincoln County v. Luning, 133
U.S. 529, and Kennecott Copper Corp. v. State
Taz Comm'n, 327 U.S. 573, 579, to support
the propcsition that “actions against a coun-
ty can be maintained in United States courts
in order to vindicate federally guaranteed
rights.” Ibid.

Griffin is sought to be distinguished on
ihe ground that a “county” is not the “state”
for purposes of the Eleventh Amendment.
But constitutionally the county in Griffin
was exercising state policy as are the coun-
ties here, because otherwise the claim of
denizl of equal protection would be of no
avail.

Countlies are citizens of their State for
purposes of diversity of citizenship. Bullard v.
City of Cisco, 290 U.S. 179; Moor v. County of
Alameda, 411 U.S, 693, 718-719. And they are
not States for purposes of 28 U.S.C. § 1251
(a) which gives this Court original and ex-
clusive jurisdiction of: ‘(1) All controver-
sies between two or more states. . . ." Illi-
nois v. City of Milwaukee, 406 U.5. 91, 98.
But, being citizens of their State, suits
against them by another State are in our
original but not exclusive jurisdiction under
28 U.S.C. § 1251(b) (3). Ibid. Yet, as agencies
of the State whether in carrying out educa-
ticnal policies or otherwise, they are the
State, as Grifiin held, fcr purposes of the
Fourteenth Amendment. And Griffin, lixe the
present case, dealt only with liability to
citizens for state policy and state action.

Yet petitioner asserts that money damages
may not be awarded against state offenses as
such a judgment will expend itself on the
state treasury. But we are unable to say that
Illinois on entering the federal-state welfare
program waived her immunity to suit for in-
junctions but did not waive her immunity
for compensatory awards which remedy her
willful defaults of obligations undertaken
when she joined the co-operative venture.

It is said however, that the Eleventh
Amendment is concerned not with immunity
of States from suit but with the jurisdiction
of the federal courts to entertain the suit.
The Eleventh Amendment does not speak
of “jurisdiction”; it withholds the *“judicial
power” of federal courts “to any suit in law
or equity ... against one of the United
States. . . ., If that “judicial power,” or
“jurisdiction” if one prefers that concept,
may not be exercised even in “any suitin . . .
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equity” then Ez parte Young cshould be over-
ruled. But there is none eager to take the
step. Where a State has consented to join g
federal-state co-operative project, it is real-
istic to conclude that the State has agreed
to assume its obligations under that legis-
lation. There is nothing in the Eleventh
Amendment to suggest a difference between
suits at law and suits in equity, for it treats
the two without distinction. If common sense
has any role to play in constitutional ag-
judication, once there is a waiver for im-
munity it must be true that it is complete so
far as effective operation of the state-federal
joint welfare program is concerned.

‘We have not always been unanimous in
concluding when a State has waived its
immunity. In Parden v. Terminal R. Co., 377
U.S. 184, where Alabama was sued by some
of its citizens for injuries suffered in the in-
terstate operation of an Alabama railroad, the
State defended on the grounds of the Eley-
enth Amendment. The Court held that Ala-
bama was liable as a carrier under the
Federal Employees Liabllity Act, saying,

“Our conclusion is simply that Alabama,
when it began operation of an interstate rail-
road approximately 20 years after enactment
of the FELA, necessarily consented to such
suit as was authorized by that Act,” id, at
192,

The Court added:

“Our conclusion that this suit may be
maintained is in accord with the common
sense of this Nation’s federalism. A State's
immunity from suit by an individual without
its consent has been fully recognized by the
Eleventh Amendment and by subsequent de-
cisions of this Court. But when a State leaves
the sphere that is exclusively its own and
enters into activities subject to congressional
regulation, it subjects itself to that regula-
tion as fully as if it were a private person or
corporation.” Id., at 196.

As the Court of Appeals in the instant
case concluded, Illinois by entering into the
joint federal-state welfare plan just as surely
“left the sphere that is exclusively its own.”
377 U.S., at 196.

It is argued that participation in the pro-
gram of federal financial assistance is not
sufficient to establish consent on the part
of the State to be sued in federal courts. But
it is not merely participation which sup-
ports a finding of Eleventh Amendment
waiver, but participation in light of the ex-
isting state of the law as exhibited in such
decisions as Shapiro v. Thompson, 394 US.
618, which affirmed judgments ordering retro-
active payments. Today's holding that the
Eleventh Amendment forbids court-ordered
retroactive payments, as the Court recog-
nizes, necessitates an express overruling of
several of our recent decisions. But it was
against the background of those decisions
that Illinois continued its participation in
the federal program, and it can hardiy be
claimed that such participation was in ig-
norance of the possibility of court-ordered
retroactive payments. The decision to partici-
pate against that background of precedent
can only be viewed as a waiver of immunity
from such judgments,

I would affirm this judgment.

FOOTNOTES
t ETective January 1, 1974, the AABD pro-
gram was replaced by a similar program.
See 42 U.S.C. §§801-805 (1973 Supp.). The
program in Illinois is administered by the
Department of Public Aid. Ill. Rev. Stat. c.
23, §§3-1 to 3-12 (1971). The program is
funded 507 by the State and 505, by the
Federal Government, 42 U.S.C. §§ 303-306,
1201-1206, 1351-1355, 1381-1385.
® » Amendment XI—The Judicial power of
the United States shall not be construed to
extend to any suit in law or equity, com-
menced or prosecuted agalnst one of the
United States by Citizens of another State,
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or by Citizens or Subjects of any Foreign
State.

As the Court, speaking through Mr. Jus-
7IcE BRENNAN, sald in Parden v. Terminal R.
Co., 377 U.S. 184, 186: “Although the Eleventh
Amendment is not in terms applicable here,
since petitioners are citizens of. Alabama,
this Court has recognized that an uncon-
senting State is immune from federal-court
suits brought by its own citizens as well as
by citizens of another State, Hans v. Louisi-
ana, 13¢ U.S. 1; Duhne v. New Jersey, 251
U.S. 311; Great Northern Life Ins. Co v, Read,
322 U.S. 47, 51; Fitis v. McGhee, 172 U.S.
516, 524. See also Monaco v. Mississippi, 292
U.S.313.”

:The Social Security Act states what a
“state plan” must provide. At the time this
suit was brought, 42 U.S.C. § 1382(a) pro-
vided: “A state plan for aid to the aged,
blind, or disabled and medical assistance for
the aged, must . . ..

“(5) provide (A) such methods of ad-
ministration . . . as are found by the Secre-
tary to be necessary for the proper and effi-
cient operation of the plan . . .

*(8) provide that all individuals wishing
to make application for aid or assistance
under the plan shall have opportunity to do
so, and that such aid or assistance shall be
furnished with reasonable promptness to all
eligible individuals;

“(13) include reasonable standards, con-
sistent with the objectives of this subchapter
for determining eligibility for and the ex-
tent of aid or assistance under the plan.”

Nearly identical provisions are now found
at 42 U.S.C. § 802(a) (1973 Supp.)

The Secretary of HEW issued mandatory
federal time standard regulations. Handbook
Public Ascistance Administration, Pt. IV,
§§2200(b) (3), 2300(b) (5); 45 CFR § 206.10
(a)(3). Illinois adopted a 30-day standard
for aged and blind applicants (Ill. Categ.
Assistance Manual § 4004.1) as contrasted to
HEW’s 60-day period, § 2200, supra. It is
that conflict which exposes the merits of the
controversy.

1 The lower court’s opinion is found in 347
F. Supp. 1004.

“The jurisdictional statement had as its
second question the following:

“Whether a federal court is precluded by
the Eleventh Amendment to the United
States Constitution from ordering a state
agency to pay money from the state treasury
and from further ordering the state agency
to perform certain specified acts which would
otherwise be in the discretion of the agency.”

¢ The lower court’s opinion is found in 304
F. Supp. 717. Retroactive payments were
challenged in question 2 of the jurisdictional
statement.

“The lower court’s opinion is found in 270
F. Supp. 331.

*Id., at 338 n. 5. The award of money dam-
ages was alleged to be a violation of the
Eleventh Amendment in Part V of the juris-
dictional statement.

“The jurisdictional statement in the Ster-
rett case explicitly urged that the decree
below violated the Eleventh Amendment
since it would expand itself in the public
treasury—the second questien in the juris-
dictional statement.

'We settled in Rosado v. Wyman, 397 U.S.
397, the question whether the grant of au-
thority under the Social Security Act to
HEW to cut of federal funds for noncompli-
ance with statutory requirements provides
the exclusive procedure and remedy for vio-
lations of the Act. We said, “We are most
reluctant to assume Congress has closed the
avenue of effective judicial review to those
individuals most directly affected by the ad-
ministration of its program.” Id., at 420.

EpELMAN VERSUS JORDAN

Mgr. JUSTICE MARSHALL, with whom MR.
JusTicCE BLACKMUN joins, dissenting.
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The Social Security Act’s categorical as-
sistance programs, including the Aid to the
Aged, Blind, and Disabled (AABD) program
involved here, are fundamentally different
from most federal legislation. Unlike the
Fair Labor Standards Act involved in last
Term’s decision in Employees v. Department
of Public Health & Welfare, 411 U.S. 279
(1973), or the FELA at issue in Parden v.
Terminal Railway, 377 U.S. 184 (1964), the
Social Security Act does not impose federal
standards and liability upon all who engage
in certain regulated activities, including
often-unwilling state agencies. Instead, the
Act seeks to induce state participation in the
federal welfare programs by offering federal
matching funds in exchange for the State’s
voluntary assumption of the Act's require-
ments. I find this basic distinction crucial:
It leads me to conclude that by participa-
tion in the programs, the States waive what-
ever immunity they might otherwise have
from federal court orders requiring retro-
active payment of welfare benefitsl
" In its contacts with the Social Security
Act’s assistance programs in recent years,
the Court has frequently described the Act
as & “scheme of cooperative federalism.” See,
e.g., King v. Smith, 392 U.S. 309, 316 (1968);
Jefferson v. Hackney, 406 U.S. §35, 542 (1972).
While this phrase captures a number of the
unique characteristics of these programs, for
present purposes it serves to emphasize that
the State’s decision to participate in the
programs is a voluntary one. In deciding to
participate, however, the States necessarily
give up their freedom to operate assistance
programs for the needy as they see fit, and
bind themselves to conform their programs
to the requirements of the federal statute
and regulations. As the Court explained in
King v. Smith, supra, 392 U.S, at 316-317
(citations omitted) :

“States are not required to participate in
these programs, but those which desire to
take advantage of the substantial federal
funds available for distribution to needy
children [or needy aged, blind or disabled]
are required to submit an AFDC [or AABD]
plan for the approval of the Secretary of
Health, Education, and Welfare (HEW). The
plan must conform with several require-
ments of the Social Security Act and with
rules and regulations promulgated by HEW.”

So here, Illinois has elected to participate
in the AABD program, and has received and
expended substantial federal funds in the
years at issue. It has thereby obligated itself
to comply with federal law, including the
requirement of 42 U.S.C, § 1382(a) (8) (1970)
that “such aid or assistance shall be fur-
nished with reasonable promptness to all
eligible individuals.” In Townsend v. Swank,
404 U.S. 282, 286 (1971), we held that par-
ticipating States must strictly comply with
the requirement that aid be furnished “to
all eligible individuals,” and that the States
have no power to impose additional eligi~
bility requirements which exclude persons
eligible for assistance under federal stand-
ards. Today's decision, ante, at 7-8 n. 8,
properly emphasizes that participating States
must also comply strictly with the “reason-
able promptness” requirement and the more
detailed regulations adding content to it.

In agreeing to comply with the require-
ments of the Social Security Act and HEW
regulations, I belleve that Iilinois has also
agreed to subject itself to suit in the federal
courts to enforce these obligations. I recog-
nize, of course, that the Social Security Act
does not itself provide for a cause of action to
enforce its obligations. As the Court points
out the only sanction expressly provided in
the Act for a participating State’s failure to
comply with federal requirements is the cut-
off of federal funding by the Secretary of
HEW. 42 U.S.C. § 1384 (1970).

But a cause of action is clearly provided
by 42 U.S.C. §1983 (1970), which in terms

Footnotes at end of article.
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authorizes suits to redress deprivations of
rights secured by the “laws” of the United
States. And we have already rejected the
argument that Congress intended the fund-
ing.cutoff to be the sole remedy for noncom-
pliance with federal requirements. In Rosado
v. Wyman, 397 U.S. 397, 420-423 (1970), we
held that suits in federal court under § 1983
‘were proper to enforce the provisions of the
Social Security Act against participating
States. Mr. Justice Harlan, writing for the
Court, examined the legislative history and
found “not the slightest indication” that
Congress intended to prohibit suits in fed-
eral court to enforce compliance with fed-
eral standards, Id., at 422.

. I believe that Congress also intended the
full panoply of traditional judicial remedies
to be available to the federal courts in these
§ 1983 suits, There is surely no indication of
any congressional intent to restrict the
courts’ equitable jurisdiction. Yet the Court
has held that “[u]nless & statute in so many
words, or by a necessary and inescapable in-
ference, restricts the court’s jurisdiction in
equity, the full scope of that jurisdiction is
to be recognized and applied.” Porier v.
Warner Holding Co., 328 U.S. 395, 398 (1946).
‘“When Congress entrusts to an equity court
the enforcement of prohibitions contained
in a regulatory enactment, it must be taken
to have acted cognizant of the historic power
of equity to provide complete relief in light
of the statutory purposes.” Mitchell v. De-
Mario Jewelry, Inc.,, 361 U.S. 288, 291-292
(1960).

In particular, I am firmly convinced that
Congress intended the restitution of wrong-
fully withheld assistance payments to be a
remedy available to the federal courts in
these suits. Benefits under the categorical as-
sistance programs “are a matter of statutory
entitlement for persons qualified to receive
them.” Goldberg v. Kelly, 397 U.S. 254, 262
(1970). Retroactive payment of benefits se-
cures for recipients this entitlement which
was withheld in violation of federal law.
Equally important, the courts’ power to
order retroactive payments is an essential
remedy to insure future state compliance
with federal requirements. See Porter v.
Wagner Holding Co., supra, 328 U.S., at 400.
No other remedy can effectively deter States
from the strong temptation to cut welfare
budgets by circumventing the stringent re-
quirements of federal law. The funding cut-
off is & drastic sanction, one which HEW has
proven unwilling or unable to employ 1o
compel strict compliance with the Act and
regulations. See Rosado ». Wyman, suprd.
397 U.S.,, at 426 (Douecras, J., concurring).
Moreover, the cutoff operates only prospec-
tively: It in no way deters the States from
even a flagrant violation of the Act’s require-
ments for as long as HEW does not discover
the vioclation and threaten to take such
action.

Absent any remedy which may act with
retroactive effect, state welfare officials have
everything to gain and nothing to lose by
failing to comply with the congressional
mandate that assistance be paid with reason-
able promptness to all eligible individuais.
This is not idle speculation without basis in
practical experience. In this very case, for
example, Illinois officials have knowingly
violated since 1968 a federal regulation on
the strength of an argument as to its in-
validity which even the majority deems un-
worthy of discussion. Ante, at 7-8 n. 8. With-
out a retroactive payment remedy, we are
indeed faced with the spectre of a state, per-
haps calculatingly, defying federal law and
thereby depriving welfare recipients of the
financial assistance Congress thought it was
giving them.” Jordan v. Weaver, 472 F. 2d
985, 995 (CAT 1972). Like the Court of Ap-
peals, I cannot believe that Congress could
possibly have intended any such result.

Such indicia of congressional intent as can
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be gleaned from the statute confirm that
Congress intended to authorize retroactive
payment of assistance benefits unlawfully
withheld. Availability of such payments is
implicit in the “fair hearing” requirement,
42 U.S.C. § 1382(a) (4) (1970), which permits
welfare recipients to challenge the denial of
assistance. The regulations which require
States to make corrective payments retro-
actively in the event of a success{ful fair
hearing challenge, 45 CFR § 205.10(a) (18)
(1974), merely confirm the obvious statutory
intent. HEW regulations also authorize fed-
eral matching funds for retroactive assist-
ance payments made pursuant to court order,
45 CFR §§205.10 (b) (2), (b)(3) (1974). We
should not lightly disregard this explicit
recognition by the agency charged with ad-
ministration of the statute that such a
remedy was authorized by Congress, See
Griggs v. Duke Power Co., 401 U.S. 424, 433~
434 (1971).

linois chose to participate in the AABD
program with its eyes wide open. Drawn
by the lure of federal funds, it voluntarily
obligated itself to comply with the Social
Security Act and HEW regulations, with full
knowledge that Congress had authorized as-
sistance recipients to go into federal court
to enforce these obligations and to recover
benefits wrongfully denied. Any doubts on
this score must surely have been removed by
our decisions in Rosado v. Wyman, supra, and
Shapiro v. Thompson, 394 U.S. 618 (1969),
where we affirmed a district court retroactive
payment order. I cannot avoid the conclusion
that, by virtue of its knowing and volun-
tary decision to nevertheless participate in
the program, the State necessarily consented
to subject itself to these suits. I have no
quarrel with the Court’s view that waiver of
constitutional rights should not lightly be
inferred. But I simply cannot believe that
the State could have entered into this essen-
tially contractual agreement with the Fed-
eral Government without recognizing that
it was subjecting itself to the full scope of
the § 1983 remedy provided by Congress to
enforce the terms of the agreement.

Of course, § 1983 suits are nominally
brought against state officers, rather than
the State itself, and do not ordinarily raise
Eleventh Amendment problems in view of
this Court's decision in Ez parie Young, 209
U.S. 123 (1908). But to the extent that the
relief authorized by Congress in an action
under § 1983 may be open to Eleventh
Amendment objections,? these objections are
waived when the State agrees to comply with
federal requirements entorceable in such an
action. I do not find persuasive the Court's
reliance in this case on the fact that ‘‘con-
gressional authorization to sue a class of
defendants which literally includes States”
is absent. 4nte, at 21, While true, this fact
is irrelevant here, for this is simply not a
case “literally” against the State., While the
Court successfully knocks down the straw-
mean it has thus set up, it never comes to
grips with the undeniable fact that Congress
has “literally” authorized this suit within
the terms of § 1983. Since there is every rea-
son to believe that Congress intended the full
panoply of judicial remedies to be available
in §1983 equitable actions to enforce the
Social Security Act, I think the conclusion
is inescapable that Congress authorized and
the State consented to §1983 actions in
which the relief might otherwise be ques-
{ioned on Eleventh Amendment grounds.

My conclusion that the State has waived
its Eleventh Amendment objections to court
ordered retroactive assistance paymentis is
fully consistent with last Term's decision
in Employees v. Depariment of Public Health
und Welfare, 411 U.S. 279 (1973). As I em=~
phasized in my concurring opinion, there
was no voluntary action by the State in Em-
ployees which could reasonably be construed
as evidencing its consent to sult in a federal
forum.
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“The State was fully engaged in the opera-
tion of the affected hospitals and-®chools at
the time of the 1966 amendments. To sug-
gest that the State had the choice of either
ceasing operation of these vital public serv-
ices or ‘consenting’ to federal suit suffices,
I believe, to demonstrate that the State had
no true choice at all and thereby that the
State did not voluntarily consent to the
exercise of federal jurisdiction ... .” Id., at
296.

A finding of waiver here is also consistent
with the reasoning of the majority of Em-
ployees, which relied on a distinction be-
tween “governmental™ and “proprietary”
functions of state government. Id. at 284~
285. This distinction apparently recognizes
that if sovereign immunity is to be at all
meaningful, the Court must be reluctant to
hold a State to have waived its immunity
simply by acting in its sovereign capacity—
i.c.,, by merely performing its “governmental”
functions. On the other hand, in launching
2 profitmaking enterprise, “a State leaves the
sphere that is exclusively its own,” Parden v.
Terminal Railway, supra, 377 U.S., at 196,
and a voluntary waiver of sovereign immu-
nity can more easily be found. While con-
ducting an assistance program for the needy
is surely a “governmental” function, the State
here has done far more than operate its own
program in its sovereign capacity. It has vol-
untarily subordinated its sovereignty in this
matter to that of the Federal Government,
and agreed to comply with the conditions
imposed by Congress upon the expenditure
of federal funds. In entering this federal-
state cooperative program, the State again
“leaves the sphere that is exclusively its
own,” and similarly may more readily be
found to have voluntarily waived its im-
munity.

Indeed, this is the lesson to be drawn from
this Court’s decision in Petty v. Tennessce-
Missouri Bridge Comm’n, 359 U.S. 275 (1959),
where the Court found that the States had
waived the sovereign immunity of the Com-
mission by joining in an interstate compact
subject to the approval of Congress. The
Court in Peity emphasized that it was
“called upon to interpret not unilateral state
action but the terms of & consensual agree-
ment” between the States and Congress, id.,
at 279, and held that the States who join
cuch a consensual agreement, “by accepting
it and acting under it assume the conditions
that Congress under the Constitution at-
tached.” Id., at 281-282. Although the con-
gressional intent regarding the sue-and-be-
sued clause was by no means certain, the
Court held that the surrounding conditions
made it clear that the States accepting it
waived their sovereign immunity, id., at 280,
especially since this interpretation was nec-
essary to keep the compact “a living inter-
state agreement which performs high func-
tions in our federalism.” Id., at 279.

I find the approach in Petiy controlling
here. As even the dissent in that case rec-
ognized, id., at 285 (Frankfurter, J., dissent-
ing), Congress undoubtedly has the power to
insist upon a waiver of sovereign immunity
as a condition of its consent to such a fed-
eral-state agreement. Since I am satisfied
that Congress has in fact done so here,
at least to the extent that the federal
courts may do “complete rather than trun-
cated justice,” Porter v. Warner Holding Co.,
supra, 328 U.S,, at 398, in § 1983 actions au-
thorized by Congress against state welfare
authorities, I respectfully dissent.

FOOTNOTES

1In view of my conclusion on this issue, I
find it unnecessary to consider whether the
Court correctly treats this suit as one against
the State rather than as a suit against a state
officer permissible under the rationale of Ex
parte Young, 209 U.S. 123 (1908).

21t should be noted that there has been
no determination in this case that state ac-
tion is unconstitutional under the Four-
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teenth Amendment. Thus, the Court neces-
sarily does not decide whether the States’
Eleventh Amendment sovereign immunity
may have been limited by the later enact-
ment of the Fourteenth Amendment to the
extent that such a limitation is necessary to
effectuate the purposes of that Amendment,
an argument advanced by an amicus in this
case. In view of my conclusion that any
sovereign immunity which may exist has
been walived, I also need not reach this issue.
EpeELMAN VERSUS JORDAN
[March 25, 1974]

Mr. JUSTICE BRENNAN, dissenting.

This suit is brought by Illinois citizens
against Illinois officials. In that circum-
stance, Illinois may not invoke the Eleventh
Amendment, since that Amendment bars
only federal court suits against States by
citizens of other States. Rather, the question
is whether Illinois may avail itself of the
nonconstitutional but ancient doctrine of
sovereign immunity as a bar to responents’
claim for retroactive AABD payments. In
my view Illinois may not assert sovereign
immunity for the reason I expressed in dis-
sent in Employees v. Department of Public
Health and Welfare, 411 U.S. 279, 298, (1973):
the States surrendered that immunity in
Hamilton’s words, “in the plan of the Con-
vention,” that formed the Union, at least
insofar as the States granted Congress specif-
ically enumerated powers. See id., at 319 n.
7. Parden v. Terminal Railway, 377 U.S. 124
(1964) . Congressional authority to enact the
Social Security Act, of which AABD is & part,
42 U.S.C. §§1381-1385, is to be found in Art.
I, §8, cl. 1, one of the enumerated powers
granted Congress by the States in the Con-
stitution. I remain of the opinion that “be-
cause of its surrender, no immunity exists
that can be the subject of a congressional
declaration or a voluntary waiver,” 411 US,,
at 300, and thus have no occasion to inquire
whether or not Congress authorized an ac-
tion for AABD retroactive benefits. or
whether or not Illinois voluntarily waived the
immunity by its continued participation in
the program agalnst the background of prec-
edent which sustained judgment ordering
retroactive payments.

I would affirm the judgment of the Court
of Appeals.

S. 3937

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a) in
addition to any other requirement imposed
by law as a condition of Federal financial
participation in any Siate welfare program
(as defined in subsection (c¢)), there is here-
by imposed the requirement that the State
give its consent (thereby waiving any im-
munity to suit conferred upon the State
by Amendment XI of the Constitution) to
the exercise of the judicial power of the
United States In any suit brought against
the State by or on behalf of any claimant
{or class of claimants) for the aid or as-
sistance provided under such program.

{b) The acceptance, on or after the eflec-
tive date of this Act, by a State of any Fed-
eral payment made tc the State for or with
respect to any State welfare program (or
with respect to any expenditures incurred
under such program) shall constitute, with
respect to suits brought against the State
by or on behalf of claimants for aid or as-
sistance provided under such program, the
consent to sult described in subsection (a).

(c) the term “State welfare program’
means a program which is instituted and
operated by the State for the purpose of
providing to needy and individuals and fam-
ilies afd or assistance (whether in terms of
money payments, services, or other benefits),
and under which individuals and families
meeting the conditions for the receipt of
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such aid or assistance are legally entitled

thereto.

(d) The provisions of this Act shall be-
come eflective on the first day of the first
calendar quarter which commences more
than 60 days after the date of enactment
of this Act; except that nothing in this Act
shall be construed to reguire consent to suit
by any State with respect to any claim for
aid or assistance for any period prior to the
effective date of this Act.

By Mr. TUNNEY:

S. 3938. A bill to amend the Federal
Trade Commission Act to provide for the
disclosure of annual operating costs of
new buildings and for other purposes.
Referred to the Committee on Commerce.

THE TRUTH IN ENERGY ACT OF 1974

Mr. TUNNEY. Mr. President, the
energy crisis is not over. Although the
end of the Arab oil embargo has tem-
porarily eased the problem, we should
never forget that the Arab States can
turn off the spigcts whenever it suits
their advantage.

Already the American consumer is
faced with skyrocketing energy costs. In
mid-1973, for example, prior to major
increases in energy prices, the average
family in this country spent about 7 per~
cent of its annual income of $743 per
yvear on energy. Considering the 50 per~
cent increase in the cost of petroleum
products, this figure has now probably
increased to over $1,000. Therefore, the
American consumer is being bludgeoned
first by energy shortages and now by
ever-increasing energy goals.

I am convinced that one of the most
effective ways to meet this double chal-
lenge is to commit overselves to an imag-
inative and far-reaching policy to foster
energy conservation.

An important element of a national
energy conservation program is to in-
form consumers of the energy consump-
tion and associated financial implica-
tions of their purchase decisions, and to
provide engineers and manufacturers
with incentives to develop energy effi-
cient products and systems.

Last spring, as a first step in this ef-
fort I introduced S. 1327, the Truth in
Energy Act of 1973. It required that
major household appliances have annual
average operating costs disclosed on
their labels. This legislation, along with
a similar provision requiring operating
cost labeling for automobiles, passed the
Senate last December as part of S. 2176,
the National Fuels and Energy Conserva-
tion Act.

Mr. President. today, in order to ex-
tend the principle of energy cost dis-
closure, I am introducing for appropriate
reference. S. 3938, the Truth in Energy
Act of 1974. This bill will require that
individuals be informed of the estimated
annual operating costs of new homes and
buildings which they are purchasing and
leasing. It also establishes a demonstra-
tion program involving retrofitting of
existing Federal buildings with energy
conservation egquipment.

This legislation can quickly save this
Nation additional millions of barrels of
oil a year by creating incentives for the
development of energy efficient buildings.
Energy efficient buildings can also save
consumers billions of dollars that would
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otherwise be wasted on unnecessarily
inflated fuel bills.

Heating and cooling of residential and
comuercial buildings accounts for 20
percent of the energy consumed in this
country. According to a recent report by
the American Institute of Architects,
energy conservation practices can reduce
energy consumption in new buildings by
as much as 35 to 50 percent in compari-
son to present levels. Furthermore, the
report states that these savings can be
attained using existing technology and
without sacrificing needed amenities or
services.

There is a vast potential for energy
savings in the more than 2 million houses
which are constructed in the United
States each year—mnot to speak of the
enormous number of factories and com-
mercial buildings.

‘The average builder is often not moti-
vated to construct buildings that are en-
ergy efficient. In fact, as our hearings
and extensive discussions with experts in
the field have demonstrated, many build-
ers presently attempt to minimize the
initial purchase price of a building
through such means as skimping on in-
sulation, providing inadequate weather
stripping, or by installing inexpensive
but inefficient heating and cooling equip-
ment. Consequently, too many Americans
are finding that their so-called bargain
“dream home” turns out to be an energy
gobbling nightmare.

Once the builder is required to dis-
close estimates of annual heating and
cooling costs to prospective purchasers
and lessees of new buildings, there will
be an enormous incentive to develop en-
ergy efficient buildings whose low oper-
ating costs will greatly increase market-
ability.

Careful investigations have disclosed
that reliable estimates of operating cost
can be made readily available to the con-
sumer. Within the past few years, the
Bureau of Standards, private consulting
firms, and heating and air-conditioning
equipment manufacturers, have devel-
oped computer programs that permit the
accurate determination of the energy
requirements of buildings. Provisions
have been made in this bill for the de-
velopment and promulgation of uni-
formly acceptable methods for the de-
signers of the heating and cooling sys-
tems to calculate and disclose the esti-
mated annual operating costs to the
owner of the building, who in turn would
then be responsible for disclosing them
to potential customers.

Prospective purchasers and lessess of
building will then have adequate infor-
mation on the long term costs of the
building, and can balance such costs
against the initial purchase price before
deciding which building represents the
wisest investment.

I am confident that once the consumer
is given adequate information, the forces
of the marketplace will create the con-
ditions for the rapid adoption of energy
conservation techniques in building con-
struction.

Finally, Mr. President I believe that
the U.S. Government, which manages
more than 10,000 buildings, should begin
to take a leadership role by retrofitting
Federal buildings to demonstrate avail-
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able energy conservation methods. The
buildings should be selected in order to
offer a wide range of circumstances and
opportunities for implementation of en-
ergy conservation measures which can be
justified on a lifecycle cost basis. Over
and over again the American public has
been exhorted to be energy conscious; it
is now time that the Federal Govern-
ment demonstrates its own commitment
by beginning to rectify energy wasting
practices in Federal buildings.

MMy, President, I ask unanimous con-
sent that the text of S. 3938 be printed
in the Recorp at this point.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 3938

Be it enacted by the Senate and House
of Representatives of the United Siates of
America in Congress assembled, That this
Act may he cited as “Truth in Energy Act
of 1974",

TITLE I—-TRUTH IN ENERGY

Sec. 101. (a) The Federal Trade Commis-
sion Act (15 U.S.C. 41 et seq.) is amended
by—

(1) striking out section 18 thereof in its
entirety;

{2) amending section 1 thereof by insert-
ing at the beginning of the first sentence
thereof the following “(b)”;

(3) inserting a new section 1(a) thereof as
follows:

“(a) This Act may be cited as the ‘Federal
Trade Commission Act’.”; and

{4) adding at the end thereof the follow-
ing new sections:

“SeC. 18. FINDINGS AND PURPOSE.—(a) The
Congress finds and declares that—

“(1) The Nation is facing an energy short-
age of acute proportions in the decade follow-
ing the date of enactment of this section.
The problem has already manifested itself in
different geographical areas in the form of
power blackouts and brownouts, school clos-
ings because of a scarcity of fuel, and short-
ages of gasoline for automobiles and fuel for
farm equipment.

“(2) A significant easing of the energy
problem can be achieved by elimination of
wasteful uses of energy, promotion of more
effective uses of energy, and education of
consumers as to the importance of conserv-
ing energy.

“(3) Climate conditioning systems use sig-
nificant quantities of energy. Substantial re-
ductions are possible in the energy consump-
tion of many of these systems if more atten-
tion is paid to energy usage in their design
and in their use by consumers.

“(4) Many owners and lessees of buildings
equipped with climate conditioning systems
do not know mnor can they readily discover
prior to purchase or lease how much each
such system will cost each year to operate
(In terms of energy charges) nor are they
able to compare, in terms of operating cost.
competing systems using different energy
sources.

“(b) Since informed consuumers are essen-
tial to the fair working of the free enterprise
system and to the maintenance of balance
between the supply of and the demand for
energy, it is hereby declared to be the intent
of Congress to assure, through a uniform
national system, noncompliance with which
shall be an unfair or deceptive act or prac-
tice, meaningful disclosure of the estimated
annual operating cost of climate condition-
ing systems, so that consumers can readily
compare them and thereby avoid purchasing
or leasing buildings equipped with climate
conditioning systems which unnecessarily
waste energy.

“SEc. 19. DEFINITIONS.—As used in sections
18 through 23 of this Act—
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“(1) °‘Building’ means any physical en-
closure or portion thereof which is designed
for use or used for residential, commercial,
industriai, governmental. or public accom-
modation purposes, including mobile homes,
and which is provided or designed to be
provided with a climate conditioning system.

**12) ‘Climate conditioning system' means
any system which is designed to be installed
or is installed in a previously unoccupied
building for the purpose of artifically con-
trolling temperature or humidity levels with-
in such building or portion thereof. Such
systems include electric resistance heating
systems and systems composed of a number
of components (such as piping, ducting,
furnaces, boilers, fans, heaters, compressors,
pumps, controls, and working fluids, such as
air, other gases, water. steam, oils, and re-
frigerants) which are not designed for or
are incapable of controlling temperature or
humidity levels within such building until
and unless they are connected or combined
together.

“(3) ‘Estimated annual operating cost’
means, with respect to a climate condition-
ing system, the estimated cost of electricity
or fuel needed for normal usage during a
calendar year as determined in accordance
with the provisions of section 20 of this
Act.

*{4) ‘Fuel’ means butane, coal, diesel oil,
fuel oil, gasoline, natural gas, propane, or
steam obtained from a central source; or
any other substance which, when utilized, is
capable of powering a climate conditioning
system.

*(5) ‘Lease’ means the act or agreement
by which (A) a person conveys a building
or portion thereof for a period of at least
one year to a second party (lessee); and (B)
a second party (lessee) agrees to pay the
costs incurred for electricity, fuel, or both
in the course of operating such building or
portion thereof during such period.

“(6) ‘Supplier’ means any engineer or con-
tractor who is designing a climate condition-
ing system for use in a previously unoccupied
building.

“SEc. 20. ESTIMATES OF ANNUAL OPERATING
CosTts.—

*(a) Within 18 months after the date of
enactment of this section, in a proceeding
pursuant to section 553 of title 5, United
States Code, the Commission, after consul-
tation with the National Bureau of Stand-
ards, shall establish:

“(1) Model calculation procedures for use
by suppliers in determining the estimated
annual operating costs of climate condition-
ing systems.

“(2) Procedures for suppliers to disclose
such estimates to their clients.

“(b) In developing such procedures, the
Commission shall consult with appropriate
professional engineering societies, and orga-
nizations representing the climate condition-
ing and building industries so as to allow
the best possible utilization by the Commis-
sion of appropriate existing procedures and
professional expertise, The procedures devel-
oped under subsection (a) shall be distrib-
uted or otherwise made available by the
Commission at reasonable cost to all appli-
cable suppliers and other interested persons.

“Sec. 21. DiscLostre—(a) Beginning 6
months after the date of adoption of pro-
cedures for determining and disclosing an-
nual operating costs in accordance with sec-
tion 20 of this Act, it shall be unlawful for
any person 10 sell or lease, or to offer for
sale or lease, any previously unoccupied
building for which a climate conditioning
system has been designed subsequent to the
adoption of such procedures; unless the es-
timated annual operating cost of such sys-
tem js disclosed by the person prior to any
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such sale or lease. Such disclosure shall ap-
pear on the same contract, estimate, proposal,
or any other place on which the purchase
price or rental cost of such building is stated,
in accordance with rules established by the
Commission.

“(b) It shall be unlawful for any suppller
to fail to comply with any requirement im-
posed by any rule or regulation issued un-
der this section or section 20 of this Act.

‘(c) Nothing in this section shall be con-
strued to give rise to a cause of action for
recission of any contract or for damages, un-
less the supplier or person fraudulently or
knowingly gave the client, or purchaser, or
lessee false information on estimated annual
opcrating costs, and such client or purchaser
reaszonably relied thereon to his substantial
detriment in entering upon such contract.

“(d) Nothing in this section shall be
deemed to prohibit a supplier or person from
representing orally or in writing that the
estimated annual operating costs required to
be disclosed by this section are based on
average patterns of usage and should not
be construed as a precise calculation of an-
nual operating costs to be experienced by an
individual client, purchaser, or lessee.

“SEec. 22. (a) PROHIBITED ACTS AND ENFORCE-
MENT~—(a) Violation of any disclosure pro-
vision of section 20 or 21 of this Act shall
constitute an unfair or deceptive act or prac-
tice under section 5 of this Act and shall
be subject to proceedings thereunder.

“(b) The district courts of the United
States shall have jurisdiction without regard
1o the amount in controversy or the citizen-
ship of the parties to restrain any violation
of section 20 or 21 of this Act. Such actions
may be brought by the Commission in any
district court of the United States for a
judicial district in which the defendant re-
sides, is found, or transacts business or in
which the alleged violation occurred. In any
such action, process may be served in any
Judicial district in which a defendant resides
or is found.

“(c) (1) Any person may commence a civil
action on ris own behalf against (A) any
person who is alleged to be in violation of any
provision of section 20 or 21 of this Act or
any regulation thereunder; or (B) the Com-
mission where there is an alleged failure of
1he Commission to perform any act or duty
under such sections which is not discretion-
ary. The district courts of the United States
shall have jurisdiction without regard to
amount in controversy or citizenship of the
parties to grant mandatory or prohibitive
injunctive relief or interim equitable relief
to eniorce such provisions with respect to
any person or to order the Commission to
perform any such act or duty. Such court,
in issuing any final order in an action
brought under this subsection, may award
costs of litigation (including reasonable at-
torney and expert witness fees) to any party,
whenever the court determines such an
award is appropriate. No action may be com-
menced under this subsection prior to 60
days after the plaintiffi has given notice of
thie alleged violation to the appropriate per-
son and the Commission.

*(2y In any action under this subsection,
the Commission, if not a party, may inter-
vene as a matter of right.

*(3) Nothing in this subsection shall re-
sirict any right which any person or class
of persons may have under any other statute
or at common law to seek enforcement of
any provision of sections 18 through 23 of
this Act or regulation thereunder or any
other relief,

“SEc. 23. REPORT AND AUTHORIZATION.—(a)
On July 1 of the year following the year in
which this Act is enacted and every year
thereafter as part of its annual report, the
Commission shall report to the Congress and
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to the President on the progress made in

carrying out the purposes of sections 18

through 23 of this Act.

*(b) There are authorized to be appropri-
ated such sums as may be necessary to carry
out the provisions of sections 18 through 23
of this Act. not to exceed $2,000,000 for the
fiscal years 1975, 1976, and 1977.”

TITLE II—RENOVATION AND RETRO-
FITTING OF EXISTING FEDERAL
BUILDINGS
Sec. 201. (a) Within ninety days after the

enactment of this Act, the Administrator of

the General Services Administration, in con-
sultation with the Director of the National

Bureau of Standards, and the Administrator

of the Federal Energy Administration, shall

establish procedures for identifying existing
buildings as candidates for renovation and
retrofitting with energy conservation equip-
ment and systems for the purpose of decreas-
ing the cost of supplying such buildings with
energy for climate-conditioning, water heat-
ing, lighting, and other major uses of energy.

(h) On the basis of the procedures estab-
lished under subsection (a), the Admin-
istrator of the General Services Administra-
tion shall, within six months after the date
of enactment of this Act, select no fewer
than ten federally owned buildings as candi-
dates for renovation and retrofitting with
energy conservation equipment and systems.
The buildings shall be selected so as to offer
a wide range of circumstances and oppor-
tunities for implementation of energy con-
servation measures which can be justified on
a life-cycle cost basis.

(c) The Administrator of the General
Services Administration, within six months
after the date of enactment of this Act,
shall solicit proposals for renovation and
retrofitting each building identified in sub-
section (b) of this section with energy con-
servation equipment and systems. On the
basis of the proposals received in response
to his solicitation, the Administrator of the
General Services Administration, is author-
ized to award contracts for the design and
installation of energy conservation equip-
ment and systems in any or all of the Fed-
erally owned buildings identified in sub-
section (b) of this section.

Sec. 202. There are authorized to be ap-
propriated such sums as may be necessary
to carry out the provisions of this title, not
to exceed $3,000,000 for the fiscal year end-
ing June 30, 1975, and $3,000,000 for the
fiscal year ending June 30, 1976.

By Mr. GOLDWATER (for him-
self and Mr. ToweR) :

S. 3939. A bill to amend section 1401 (e)
of title 10, United States Code, to pre-
clude a military member from receiving
less retired pay by continued active
service. Referred to the Committee on
Armed Services.

Mr. GOLDWATER. Mr. President, the
bill I am introducing today will preclude
these military personnel who retire after
October 1, 1974, from receiving less re-
tired pay than those who retire prior to
that date. The potential disparity arises,
because military retired pay increases
are tied to the Consumer Price Index,
whereas, pay raises for active duty mili-
tary personnel are tied to civil service
pay increases.

Because of the extraordinary inflation
rate our economy has been experiencing,
legitimate CPI adjustments to military
retired pay have created the situation
where a military member retiring after
October 1, 1974, can receive less than 2
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member of the same grade retiring be-
fore that time. Surely it is an inequity
for a service member to expect to receive
less retired pay for remaining on active
duty.

Mr. President, the legislation I am pre-
paring will correct the situation, and &
similar bill, H.R. 16130, has been intro-
duced in the House by Mr. WILLIAM ARM~
sTronG of Colorado.

My, President, I ask unanimous con-
sent that the complete text of the bill be
orinted at this point,

There being no objection, the bill was
ordered to pe printed in the REecorp. as
follows:

S. 3929

De it enacted by the Senate and House of
of Representatives of the United Staies of
America in Congress assembled, That the
text of section 1401la(e) of title 10, United
States Code, is amended to read as follows:

“(e) Notwithstanding any other provision
of this section, the adjusted monthly retired
or retriner pay of a member or former mem-
her of an armed force who becomes entitled
to that pay on or after January 1, 1971, may
not he less than the monthly retired or
retainer pay to which a member or former
member of an armed force of the same
grade, position, years of service for pay,
vears of service for retired or retainer pay
purposes, and percent of disability, if any,
who became so entitled before him, but after
January 1, 1971, is entitled as a result of
increases under this section.”

Sec. 2. This Act is effective as of January 1,
1971,

By Mr. DOMENICI (for himself,
Mr. HUMPHREY, Mr. SCHWEIKER,
Mr. MeTzensauvMm, and Mr.
Moss) @

S. 3941. A bill to amend title XVIIT of
the Social Security Act to provide for the
coverage, under the supplementary medi-
cal insurance benefits program estab-
lished by part B of such title, of one rou-
tine physical checkup each year and for
preventive care for individuals insured
under such program. Referred to the
Committee on Finance.

PENNYWISE: DOLLAR FOOLISH

Mr. DOMENICI. Mr. President, today I
am offering a bill which I believe can
make a major contribution to improving
the health status of persons over age 65
and certain disabled persons, and at the
same time has the potential of reducing
the total cost of care for these population
groups, The proposal I am offering would
amend the medicare program to auth-
orize payment for one comprehensive
physical examination per year for each
person enrolled in the supplementary
medical insurance program-—part B—of
Medicare.

The need for this legislation became
obvious during general hearings before
the Special Committee on Aging, Sub-
commitiee on Health, which I conducted
in my own State of New Mexico on
May 25, 1974, Later, on July 25 and 26,
more specific hearings were conducted
befere the same subcommittee regarding
the Sndings of the Abbott-Northwestern
Hospital in Minneapolis, Minn. Hospital
officlals recently became aware of many
senlors’ Inability to pay even the most

minimal health expense on their fixed
retirement incomes. While health officials
Xnew cost constraints were keeping the
aged from health care, they were
ignorant of the problem’s magnitude
until they tried a unique experiment. It
was decided the hospital would accept
medicare payments as total payment for
all health care provided. The senior citi-
zen would not have to pay a dime.

An astounding 239-patient load per
week replaced the usual 20- to 30-patient
load. The number of registered patients
grew from less than 1,000 enrolled to al-
most 10.000. The hospital staff was
shocked with the advanced state of many
diseases. The patients, many of them re-
tired professionals, could not afford medi-
care treatment, even with medicare bene-
fits. These people were waiting until thay
could no longer ignore their disease.

The hospital officials found that medi-
care would not pay for any physical ex-
aminatien which was not directly related
to the illnesses complained about by the
patient. So. aithough patients who were
complaining of headaches were found
through the course of examination and
Iab tests to have terminal cancer of the
stomach, the tests could not be paid for
by medicare because the patient had not
yet complained of stomach pains. I sub-
mit that by the time a patient complains
of stomach pains and is later found to
have cancer. it would most likely be too
late—and subsequently very costly.

This provision under present medi-
care regulations, I believe exemplifies
that old adage, “penny-wise; dollar-
foolish.”

Dr. Thomas Werges from Abbott-
Northwestern, stated the problem in his
testimony before the subcommittee:

Medicare encourages only episodic (crisis
intervention) medical care. This is not only
not beneficial barriers to prevent him from
seeking medical aid unless he has a medical
crisis, the cost of his medical care will in-
crease dramatically.

The significant example that I can use here
is high blood pressure. Hypertension is one of
the significant public heatlh problems in this
country today, not only in just the geriatric
age group. By waiting until target organ
damage has occurred, such as stroke or heart
attack, the results are disastrous. The early
detection and treatment of hypertension sig-
nificantly reduced the mortality and the mor-
bidity from vascular disease. And, as an ad-
ditional benefit, it reduces the cost of health
care.

Dr. Werges felt early preventive care
to be imperative for cancer, malmutri-
tion. emphysema, and vascular prob-
lems, diseases most affecting the elder-
Iy—both from the patient standpoint,
and from the cost analysis.

The facts show that medicare pro-
vides health insurance protection for
virtually all persons age 65 or older.
Persons who meet the age requirement
but who are otherwise not entitled to
coverage may voluntarily obtain hos-
pital insurance protection by paying the
full actuarial cest of such coverage. Also
beginning in fiscal 1974, about 115 mil-
lion disabled workers at any age, and
certain disabled dependents are also in-
cluded in medicare.
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In total about 23 million aged and
disabled Americans are protected
against the potentially devastating el-
fects of the high cest of serious illness.

Medicare covers both institutional
and physician costs. But, in particular,
the program provides generous benefits
for persons requiring hospitalization.
Coverage is provided for 90 days of in-
ratient hospital care, for each “spell of
illness™ and if additional time is needed,
a “lifetime reserve” of 60 hospital days
may be drawn upon. A deductible of s8¢
currently applied to each hospital ad-
mission and cost sharing percentages
are applied after the 60th day of cars.
In 1973, medicare paid for 61 percent cf
zll hospital costs incurred by persons
over 65. Other public programs, notably
medicaid, reimbursed for an additional
20 percent of hospital costs for the el-
derly. In dollar terms, medicare expend-
itures totaled $6.4 billion to pay for care
to almost 7 million persons requiring
hospitalization. Medicaid expended an
additional billion dollars for hospital
care for the aged.

Medicare also covers a broad range
of diagnostic and remedial services pro-
vided by physicians and other health
care practitioners if the tests are di-
rectly related to an actual complaint of
the patient. In 1973, medicare expended
almost $2.5 billion in benefit payments
to or on behalf of 10!; million bene-
ficiaries.

Mzr. President, I have reviewed these
statistics indicating a gigantic expendi-
ture of Federal dollars, an expenditure
which is projected to reach $13.4 billion
in 1975, to make one basic point: This
entire amount has been and is being ex-
pended to provide assistance to aged
persons once they are very ill. No funds
are spent to prevent illness or for early
detection of disease. The ounce of pre-
vention rhetoric has not found its way
into the medicare prorram.

Mr. President, it is not possible to es-
timate how much suffering could be
avoided, how much pain could be allevi-
ated, how much money could be saving
if we invested a fraction of the medicars
dollar into preventive care.

My proposal to authorize payment for
one comprehensive physical examina-
tion per year for each medicare benefi-
ciary can result in early detection of 11~
ness and potentially crippling disease.
While it will initially increase the de-
mands on physician manpower, preven-
tive care of this sort will soon result in
reduced medical demands. We can an-
ticipate an improvement in the general
health status of the population with it
a lessening in expensive hospital care.

Some have objected to an annual
physical examination for the elderly on
the basis that it will result in unneces-
sary use of medical services. I maintain,
Mr. President, that the present system
of providing benefits only when people
are seriously ill results in an avoidable
use of medical services.

On both humanitarian and fiscal
grounds my proposal is both sound and
prudent. I urge its early enactment,
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ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

S. 2481

At the request of Mr. CsiILES, the Sen-
ator from California (MMr. TURNEY) was
ccded as a cosponsor of S. 2481, a bill
to amend the Accounting and Auditing
Act of 1950 to provide for the audit of
certain Federal agencies hy the Comp-
troller General.

S, 53143

At tne request of Mr. CHURCH. the Sen-
ater from South Carolina (Mr. HoLr-
LI1NGs), the Senator from Washington
(Mr. MacNuson), ihe Senator from
QOregon (Mr. Harrieip), the Senator
from New Jersey (Mr. Casg), the Sena-
tor from Nevada (Mr. CaNNCN), the Sen-
ator from Pennsylvania Mr. Hucua
ScorT), the Senator from Mississippi
(Mr. EasTLaNnD), the Senator from Alaska
(Mr. GrAVEL), the Senator from Michi-
gan (Mr. HarT!. the Senator from Ohio
(Mr. MeTzENBAUM), the Senator from
Wisconsin (Mr. NerLsox), the Senator
from North Dazkota (Mr. Youncg), the
Senator from Maryland (Mr. MATHIAS),
the Senator from Alabama (Mr. ALLEN),
and the Senator from Washington (Mr.
JacksoN) were added as cosponsors of
S. 3143, a bill to amend titles II, VII, XI,
VI, XVIII, and XIX of the Social Secu-
rity Act to provide for the Administration
of the old-age, survivors, and disability
insurance program. the supplemental se-
curity income program, and the medicare
program by a newly established inde-
pendent Social Security Administration
to separate social security trust fund
items from the general Federal budget,
to prohibit the mailing of certain notices
with social security and supplemental se-
curity income benefit checks, and for
other purposes.

8. 3641

Mr. MONTOYA. Mr. President, S. 3641,
a bill to extend for a period of 2 years
the Public Works and Economic Develop-
ment Act of 1963, as amended, was passed
by the Senate earlier this month on Au-
gust 2. Final action has not yet been
taken by the House.

Inadvertently, the name of Senator
Moss was not included as one of the
sponsors of the reported version of the
bill, despite the fact that he was an early
cosponsor. I very much regret this omis-
sion, and I ask unanimous consent that
the name of Senator Moss be included
as a cosponsor of S. 3641,

The PRESIDING OFFICER. Without
objection, it is so ordered.

5. 3775

At the request of Mr. BuckLEY, the
Senator from Idaho (Mr. CHURCH) was
added as a cosponsor of S. 3775, a bill to
create a Consumer Price Index for the
Aged.

ADDITIONAL COSPONSOR OF A
CONCURRENT RESOLUTION
SENATE CONCURRENT RESOLUTION 110

At the request of Mr, KenNepy, the

Senator from Delaware (Mr. BIDEN) was
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added as a cosponsor of Senate Con-
current Resolution 110, relating to the
situation in Cyprus.

SENATE RESOLUTION 389—ORIG-
INAL RESOLUTION REPORTED AU-
THORIZING SUPPLEMENTAL EX-
PENDITURES BY THE COMMITTEE
ON GOVERNMENT OPERATIONS

(Referred to the Committee on Rules
and Administration.)

Mr. ERVIN, from the Committee on
Government Operations, reported .Jhe
following resolution:

S. Res. 389

Resolved, That Senate Resolution 269, 63d
Congress, agreed to March 1, 1974, is amended
as foilows:

{1) In sectjon 3 strike out *'£2,099,000" and
insert in lieu thereof “$2,184,000".

{2) In section 4(a) strike out $1,036,000"
and insert in lieu thereof *$1,121,000".

(3) In section 10 strike out *$2,116,000"
and insert in lieu tiereof *$2,204,0007.

ADDITIONAL COSPONSORS OF
AMENDMENTS

AMENDMENT NO, 1613

At the request of Mr. HoLrings, the
Senator from Louisiana (Mr. JOHNSTON)
was added as a cosponsor of amendment
No. 1613, concerning men missing in ac-
tion in Indochina, intended to be pro-
posed to the bill (S. 3471) to authorize
certain construction at military installa-
tions, and for other purposes.

AMENDMENT NO. 1768

Mr. TAFT. Mr. President, during the
debate on my amendment (No. 1768) to
terminate year-round daylight saving
time, on August 15, I neglected to men-
tion that the Senator from South Caro-
lina (Mr. HorLrings) had asked to be-
come a cosponsor of this amendment.

I ask unanimous consent that the
REecorp show that the Senator was a co-
sponsor of my amendment No. 1768 to
S. 2744,

The PRESIDING OFFICER. Without
ohjection, it is so ordered.

ANENDMENT NO. 1836

At the request of Mr. EAcLETON, the
Senator from Delaware (Mr. BIDEN) was
added as a cosponsor of amendment No.
1836, intended to be proposed to the bill
(H.R. 16243) making appropriations for
the Department of Defense for the fiscal
year ending June 30, 1975, and for other
purposes.

ADDITIONAL STATEMENTS

THE WORLD FOOD PROBLEM

Mr. HUMPHREY. Mr, President, I
wish to call your attention to an Au-
gust 19, New York Times article, “Tack-
ling the World Food Program,” by Sen-
ator GEORGE MCGOVERN. -

This article summarizes a great deal of
what has happened recently in the world
food arena. It holds out the hope that
the new administration will take a fresh
look at our agricultural policies.
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Senator McGoOVERN also correctly looks
to the World Food Conference as a great
opportunity to deal with the whole com-
plex of food problems which we face.

Our Government must be prepared to
show some leadership and determina-
tion if this conference is to be a success.
I hope that we are willing to face the
food crisis even though our own crop
estimates are down.

I wish to commend Senator McGOVERN
on his forthrightness and leadership in
this area.

Mr. President, I ask unanimous con-
sent that this article be printed in the
RECORD.

There being nc objection, the article
was oréered to be printed in the RECORD,
as follows:

TaCKLING THE WORLD Foob PROBLEM
(By George McGovern)

WasHINGTON.—We have a new President
and it is a time for new beginnings. It is an
opportunity to grapple with the great prob-
lems that confront our nation and the world.

In his inaugural speech, President Ford
icentified inflation as the nation’s most ur-
gent problem.

Every American farmer and consumer
knows all too well that the cost of produc-
ing and marketing food has been skyrocket-
ing. Furthermore, this food problem is one
that is not confined within our borders, it is
a problem affecting every human on earth.

High food-production costs and consumer
prices in the United States inevitably signal
food shortages, hunger and even starvation
in other, less affluent parts of the globe.

We all remember the food price panic just
a year ago. Among its causes were a world-
wide crop reduction arising from the chang-
ing weather, discovery that critical fertilizers
were in short supply and finding that surplus
food had practically disappeared aiter the
large grain sale to the Soviet Union.

The most dramatic visible evidence of the
crisis is the tragic situation in West Africa,
where millions are already severely under-
nourished and hundreds of thousands have
died, and in South Asia, where floods and
drought have created a critical food shortage.

We had hoped that this feeling of crisis
and panic would ease this year as our own
and other nations’ bumper crops came in. In
this country alone, we have put fifty million
acres back into wheat and corn production
in the last two years. Earlier this year, crop
prospects looked excellent as farmers sowed
in record numbers.

Now, however, hope is turning to fear
again. As some weather experts had predicted,
the American farm belt is experiencing its
worst drought since the nineteen-thirties.

Predictions of feed grain crops have al-
ready dropped from an original 6.7-billion
bushels to 4.9 billion or less. If vields in other
major grain-producing nations such as Ar-
gentina, Canada and the Soviet Union are
also down, the world is in serious trouble.

At the very least, these developments mean
continued high food prices. But high food
prices do not heip the farmer because of his
own high production costs, particularly the
cost of fertilizer, fuel and machinery, which
are wiping out potential profits, and in the
cattle industry wiping out producers alto-
gether.

For all of these reasons, the United States
and the world community need to develop &
new set of national and international policies
that promote maximum food production at
the lowest possible cost to provide ample nu-
trition for mankind.

Secretary of State Kissinger, last year in
his maiden speech to the United Nations,
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proposed & world food conference to be held
in Rome this November. This conference
represents an opportunity to make major
progress.

I have proposed outlines of a program for
our Government to take to Rome. Called
~Plowshares for Peace,” the proposal con-
sists of the following components:

First is the need for agricultural research.
Wwithout the kind of haslc research already
peing carried on by men such as Norman
Borlaug, the American Nobel laureate and
father of the so-called Green Revolution,
millions more of the world’s population would
pe starving today. We also need to intensify
our research into weather prediction and
weather control to anticipate or prevent
periodic drought and floods.

Second, equally important, is the assur-
ance of adequate supplies of those key ele-
ments without which crops cannct grow—
1and, water, fuel and fertilizer. The United
states and the world need a large new in-
vestment in fertilizer factories over the next
two decades to enable food production to
keep pace with population growth.

Third, we need to increase technological
assistance in the harvesting, storing, proc-
essing and distributing of crops to assure
maximum use and minimum waste—assist-
ance that American farmers’ cooperative
associations and American industry are
uniquely qualified to render.

Fourth, there must be established a mini-
mumi emergency foood reserve on a world-
wide basis, isolated from commercial market-
ing, to be used solely for famine relief.

Richard M. Nixon and Secretary Kissinger
raised the world food issue at the Moscow
summit meeting. As a result, the Soviet Un-~
ion is seriously considering officially joining
the United Nations Food and Agriculture
Organization—a major step forward in the
possible development of a world food pro-

m,

I hope that President Ford will continue
this initiative by making the Rome conier-
ence an opportunity to deal in a funda-
mental way with the food and inflation
problems.

There is a natural community of interest
on these two great problems. The United
States and the other grain-exporting nations
have the technology and food to carry out a
“Plowshares for Peace” program. The Arab
world has the oil and Investment capital to
finance vitally needed fertilizer capacity and
to help support food-research and famine-
relief programs. The less-developed coun-
tries, which need this agricultural assistance
desperately, have many of the scarce raw
materials that make possible the advanced
technology of the United States, Western
Europe and Japan.

This is the potential negotiating environ-
ment of the conference. But & major leader-
ship effort is required of the United States to
take full advantage of that environment.

TALMADGE REACTION TO THE
HEARINGS ON REDUCED CROP
ESTIMATES

Mr. HUMPHREY. Mr., President, on
August 15, the Subcommittee on Agri-
cultural Production, Marketing and
Stabilization of Prices held hearings on
the reduced crop projections for this
vear.

My colleague and the chairman of the
full Agricultural and Forestry Commit-~
tee, Senator HERMAN TALMADGE, cOm-
mented very appropriately on the testi-
mony of the USDA at those hearings.

Senator TaLmapce suggested that he
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hoped that the Department was right in

stating that no contingency plans were

needed, but he also urged implementa-
tion of section 802 of the Agriculture and

Consumer Protection Act of 1973 in order

to maintain a continuous appraisal of

our export sales. This would include noti-
fication of pending sales before contracts
are signed.

I have long advocated more careful
monitoring of worldwide crop informa-
tion. This is especially important in a
tight crop year as we have now,

Mry. President, I also wish to bring to
your attention a letter which I sent to
President Ford recommending that he
order the President’s Committee on
Food—established by Executive Order
No. 11781 on June 18, 1974—o0r some
broader based group, to undertake an
immediate study of the critical crop
situation.

We need to bring high-level attention
to our national food and agricultural
policy.

Mr. President, I ask unanimous consent
that the statement of Senator TALMADGE
and my letter to the President be printed
in the RECORD. .

There being no objection, the material
was ordered to be printed in the RECORrD,
as follows:

DISASTER FOR L./ESTOCK INDUSIRY, SKYROCK~
ETING PRICES FOR CONSUMERS POSSIBLE IF
USDA FaiLs To ActT

(By Senator HERMAN TALMADGE)

Mr. President, the testimony yesterday of
the Department of Agriculture at the emer-
gency hearings of the Subcommittee on
Stabilization of Prices, called in response to
the distressing level of crop projections in
the August 1 Crop Report, was very opti-
mistic.

Clearly, the effort was directed at dispell-
ing the wide-felt concern over impending
shortages and sharp price increases.

In essence, the Department view is that
no major problems exist, as both domestic
demand and export demand is expected to
moderate,

The rationale is simply that world food
and feed production is up, that the expected
higher prices will naturally dampen demand,
the economic situation abroad is curtailing
demand for U.S. products and in fact the
U.S. supply situation is not all that bad.

Because of this, the Department says it
has no contingency plan if shortages should
develop except to let the market be self-
determinate.

I appreciate the economic realities and
relationships cited by the Department. How-
ever, in looking at the testimony of the De-
partment and of other witnesses, it is evi-
dent that a large number of uncertainties
have gone into their assessment. There is un-
certainty about crop production in Canada,
Bangladesh, Pakistan, India, the USSR and
China—or basically, in the world.

An early frost in the U.S. could be devastat-
ing because of the later than usual planting
of corn and soybeans this year. And at this
time it is not clear just how much export de-
mand there will be for the scarce supplies
of U.S. feed grains, soybeans and wheat.

Howerver, what is clear is that prices of feed
and food in the U.S. are going to rise. This
is going to put additional pressure on already
burdened livestock producers.

As more and more livestock producers find
the cost-price squeeze too tight, they will
necessarily cease production. This will mean,
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very quickly, smaller supplies of broilers,
eggs, turkeys and pork. In the long run, it
will mean less dairy products and beef. This
translates into higher consumer prices very
shortly.

The idea that contraction of herds will
yield larger supplies of meat in the short
run, and thus provide relief to consumers, is
like burning your house to keep warm in
January—you freeze in February.

The potential impact on dairy and beef
producers would be long-term as the recov-
ery cycle for this enterprises stretches over
several years. And if livestock producers are
forced out of business, the high prices and
good markets for feed grains and soybeans
will quickly disappear, leaving our crop
farmers in economic distress.

It is very clear that our economy cannot
afford many more surprises like the August 1
Crop Report. I agree with the Department
of Agriculture when they say we should have
learned a lesson from the soybean embargo
last year. The lesson is that you shouldn’t
wait until the horse is stolen before you
lock the barn door.

If we ignore current danger signals, we
could very well find our food and feed-
stocks are inadequate for domestic needs
because they have been contracted by foreign
buyers or have in fact sailed away.

This morning’s Wall Street Journal indi-
cates that the Japanese are sufficiently
alarmed over the expected shortages of the
U.S. corn crop that they are right now buy-
ing up all of the corn they will need until
the 1975 harvest. They are moving quickly
to protect their livestock producers.

If the Russians or other nations make
similar demands on the U.S. grainery, the
results will be catastrophic to the U.S. econ-
omy.

For these reasons, I appeal to the Secretary
of Agriculture, to implement the export sur-
veillance and reporting provisions in the
Agriculture and Consumer Protection Act of
1973.

Section 802 of the Act states, ““All exporters
of agricultural commodities produced in the
United States shall upon request of the Sec-
retary of Agriculture immediately report to
the Secretary any information with respect
to export sales or agricultural commodities
and at such times as he may request.”

‘The Secretary must order all exporters of
feed grains to immediately report any pend-
ing export sales and this must be before the
contracts are signed. By using this process,
& more realistic and continuous appraisal of
foreign shipments can be maintained. It will
also assure against undue or unwarranted
purchases by any foreign buyer. It will also
protect our free enterprise, competitive mar-
ket system against a concerned assault by a
foreign centralizd or government supported
buying agent.

No one is less desirous of government in-
tervention in the marketplace than I am.
But when events beyond the control of men
create a situation that could spell disaster
for a large portion of our livestock complex
and add fuel to the inflationary fires plaguing
our economy, it is irresponsible for govern-
ment to ignore the stark facts of reality.

Mr. President, I like Secretary Butz per-
sonally, although we have many differences
on policy. I hope for his sake, as well as the
sake of the American people, that he is right.
He and his spokesmen have told us we have
nothing to worry about. They have stated
that there is no need for any kind of addi-
tional action, and that the Department of
Agriculture does not even have any contin-
gency plans for meeting possible drastic
shortages in the supply of feed for our live-
stock producers.

I hope the Secretary and his men are
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right. For if they are wrong, the American
pecple will rebel. If the average American
wape earndr, wio can no longer afford the
3 AuLe cuis ef bee! for his dinner table, finds
i afford milk, eggs, broilers, and
e we have shipped our grain
will explode.
¢ President wiil never bhe able to ex-
1o the American people that we refused
in conircl exports because it is in our long-
rm economic best inte; To satisfy the
erican people and save his own political
2€r, 1he Precident will be forced to clean
2 in the Departmens of Agriculture.
3Ir. President, as a result of the Russian
rain flasco. the Congress provided the De-
periment of Agriculture with the toels to
protect our domeq'c food supply. I hope
that, for ikhe good ¢f all of us, these tools
will be used.

COMIAIITTESD ON
AGRICULTURE AND FORESTRY,
Weashington, D.C., August 20, 1974.
Tne PRESIDENT,
The White House,
Washington, D.C.

Dear Me. FresiopNT: While I know the
burdens aud challenges facing you as 2 new
President are toth numerous and enormous,
I nonetheless must beg your indulgence and
attention to what I consider a most serious
and important matter of both national and
internationzl contequence, namely, the cur-
rent and future food and agricuitural situ-
ation.

Current estimates for carryover of 1973
wheat, feed grains and soybeans and 1974
production of these creps suggest serious
implications for Anmierican consumers, less-
developed countries, and commercial for-
eign buyers of these commodities this com-
ing marketing year. Even if current estimates
of 1974 production of these commodities
prove correct, liguidations of poultry, hog,
beef and dairy cow numbers can be expected.
The same will be true with respect to some
reducticn in commercial exports, with no
estimate likely of adverse impact on foreign
humanitarian requirements currently possi-
ble. And I must remind vou, that none of the
T.S. 1974 corn crop, soybean crop or Cana-
cian wheat crop are in farmers' bins as yet.
Given the fzct that substantial portions of
theze crops, due mairly to late plantings,
be very likely subject to further loss
b. e‘.r;. or even normal freeze dates, cur-

ent production estimates for 1974 issued by
LSDm must ke interpreted with great cau-
tion.

The eventual impact of supply levels of
trese farm commodities during the 1974-75
mearketing year o poultry and livestock pro-
ducers—and then later. ¢n American con-
sumers and taxpayvers—in terms of higner
prices. could run hetween £10 and £20 billion
in 1975, that is, assuming
to insure adequate allo-
:ble supply of these commod-
met tb‘t next vear 16 the U.S. market, less-

v ies and foreign commercial
86l

upon market forces
ioning system under these
uld ke disastrous, not only
s of inflation here in the
and in other industriulized nrations, buv

Ts.
21so 1o many millions of people in the world

very well die or suffer severe mal-
1he absence of our sharing sume

pply with them—hcwever siiort

tnat m
nutri
of gur food ¢
it might be!

I am not advocating any easy, or simple
solutions to 1kis national and international
woa, such as immediate imposition of
ort controls. However, I do wish to re-
spectfully request that vou either order the
Prezident's Committee on Food (established
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by Executive Order 11781 on June 18, 1974,
3 President Nixon) or establish some sort of
comparable group which might be broader
tased than the Committee on Food. to con-
duct an immediate study of this entire situ-
ation, under a limited time-frame. Al as-
pects of this situation must be carefully
cvaluated—and very scon—so that a bal-
anced, rational national policy on food and
agricultvre can be formulated that is con-
sistent hoth with our responsibilities to
American farm producers and consumers and
our international obligations as they relate
hcth to commercial buvers and the needyr of
the world.

Of course, in addition to the formulation
¢f a national policy to effectively deal with
the immediate situation ahead of us, we
alse. in my judgment, must reevaluate and
revice our nation’s long range goals relating
to food and agricultural policy. I would hope
we are learning something frecm current and
recent experiences in this regard and are
now prepared to reflect those learning ex-
periences in reformulating our nation’s
future food and agriculture policy.

I pledge my utolost cooperation in any
effort that you or yvour Administration may
undertake rezarding this critically important
matter.

With every best wish.

Sincerely,

Huvserrr H. HUMPHREY.

DEFRESSION IN THE DAIRY
INDUSTRY

Mr. HUMPHREY. Mr. President, the
dairy industry of this country is hurting
financially from severely reduced prices
while the costs of production continue
to go up.

The Minneapolis Tribune on August 18
included an article, “Hard Times in
Dairyland,” which outlines the current
problems.

Unfortunately, although this problem
has become widely known, the Depart-
ment of Agriculture appears unwilling to
tackle the problem. Although the De-
partment has provided assurances that
milk prices will go up, prices have con-
tinued to go down. Further price declines
are expected, and more farmers will leave
dairy farming.

This is a serious problem. The Depart-
ment of Agriculture previously increased
imports because our own production was
viewed as not being sufficient to meet
our needs.

What we need is an increase in the
fioor price of milk so that farmers can
stay in business. This is far preferable to
relying on imports.

Mr. President, I ask unanimous con-
sent that this article be printed in the
RECORD.

There being no objection, the article
was ordered tc be printed in the RECORD,
as follows:

Harp TIMES IN DAIRYLAND
{By Marylin Becerra)

Jim Lefebvre has 60 Holstein cows that
produce an average of 2,200 pounds of milk—
1hat's roughly 508 of those half-gallon con-
1ainers—every day.

Last February he was making about $1.57
profit for every 100 pounds of milk he pro-
duced, or abcut 83454 a day. In June he
was losing 13 cents on every 100 pounds, or
about $2.86 a day.
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That's because in February he was getting
$8.50 per 100 pounds. By June the price he
was paid had dropped to $6.80. And as that
came down, costs for everything from feed
to baling twine went up.

Lefebvre figures it costs him $6.93 to pro-
duce every 160 pounds of milk, That's $3.93
in feed (iacluding hay and silage, corn, cats,
soybean meal, beet pulp, linsced oil meal,
molasses, salt and a few other things); &4
an hour for labor (he and threc of his sons
spend an average of 10 hours a day caring
for the herd) cr $2 in labor costs for every
100 pounds of milk produced; and $1 in costs
for such cther things as veterinarian fees,
repeairs, taxes and depreciation.

The $6.53 is what it actunlly cost Lefebire
to produce 100 peunds of milk in February
and hie can document it. He gets out the book
that contains a computerized analysis of his
herd—each cow’s production, the amount of
feed each eats at what cost and a host of
other information.

He hasn’t gotten the computerized break-
down for June yet, so the 13-cent loss per
100 pounds Lefebvre is talking about is based
on February costs. Realistically, Lefebvre
knows his costs were up in June and so his
June loss was actually much more grim than
Iie’s making it.

But Lefebvre is an optimist.

The present situation is not good, he says.
It is the worst high low-cost price squeeze
he's been in since he and Rita, his wife, came
back from military service to his dad's farm,
near Elk River, Minn., in 1958. He has culled
his herd harder than usual this year—the
cows that are not producing enough milk for
the amount of grain they eat are cut out
cf the herd and sold—usually at a loss.

But Lefebvre is an optimist.

He thinks the drop in price is a result of
several things—an influx of imported cheese
products, consumer reaction to the higher
prices of milk products earlier this year, and
the natural fact that there are more cows
producing more milk in April, May and June.
He thinks the situation will improve this fall.

Carl Backes, Sauk Rapids, Minn,, has a
herd of Guernseys He's been producing
Grade A milk for more than 25 years. It
hasn’t been an easy life. He played football
at the University of Minnesota for two years
before he was drafted during World War II
and came away from the experience with
what he calls “water on the knees —football
knees” that dosn’'t allow him to kneel and
hend with ease. So 25 years ago he built him-
self what was to become the prototype of
the modern milking parlor. The cows stand
on an elevated platform at about waist-
height—so he doesn’'t have to bend.

But he's sent three children to college—
with some help from his wife, Dorothy, who
has taught school for many years. Their
youngest son, Rick, is in high school and last
week he was at foothall practice so Backes
talked while he clcaned up the barn alone.

Backes says his last milk check was down
25 pereent from what it had been in March.
The basic price pald for 100 pounds of man-
ufacturing milk dropped from ¢8.15 in March
10 £6.28 in July.

~I figure I've lost $1,300 for the last couple
of months . .. Since I've been in it, this is
about the rottenist deal we’ve had, Why
should we have to suffer losses like that? I
tell you, we're being sacrificed. We're being
crucified.”

Backes doesn't like the federal mlik-mar-
keting order system-complex set of rules
that govern the prices paid to dairy farmers
across the country for milk processed for
drinking. Those premium prices are based on
the average price paid in Minnesota and Wis-
consin for manufacturing milk—that used to
make cheeses, butter and other milk prod-
ucts.

21, 1974
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It's a complex system and Backes believes
it is unjust. For one thing, because so much
milk is produced here, only a small percent-
age of the total is consumed as liquid milk.
The rest is made into creams, cottage cheese,
ice cream, yogurt, butter, cheeses. And milk
used for those manufactured products com-
mands a lower price.

But what happens is that this region be-
comes the milk reservoir for the rest of the
nation. Florida dairy farmers, for example,
barely are able to produce enough milk for
their state residents to drink. So Minnesota
and Wisconsin dairy farmers end up supply-
ing Florida and many other places with most
of the manufacturing milk products they eat.
At the same time Florida dairymen are all
getting the premium prices paid for milk
that is consumed as a liquid.

In fact, dairymen in the Miami milk-
marketing order area—there are 62 areas
in the country—get paid the highest premi-
um of all, §3.15 above the monthly average
price paid in Minnesota and Wisconsin for
manufacturing milk. For example, the June
Minnesota-Wisconsin Price was $6.31. The
Miami-area dairymen will receive in their
August checks (because of a two-month lag)
$6.31 plus $3.15 for every 100 pounds of milk
they produce. Dairy farmers in the Minne-
apoiis-St. Paul milk marketing area, how-
ever, will receive $6.31 plus this area’s prem-
ium of $1.06, the lowest premium paid in
thie country.

Of course, the argument is—and Backes
admits that it's at least partly true—that
the cost of producing 100 pounds of miik in
Florida is much higher than it is here where,
because of climate and geography, farmers
are able to grow most of the feed for their
herds. And, of course, the cost of transport-
ing Minnesota-Wisconsin products to other
markets means that higher prices in those
markets are essential.

But as far as Backes is concerned, one man
could turn what he sees as a disaster into
something at least less painful, That man is
U.S. Secretary of Agriculture Earl Butz.

Jon Wefald, Minnesota Commission of
Agriculture, joins Backes in that contention.
On Aug. 8 Wefald wrote Butz a letter which
sald the state already has lost an estimated
1,500 dairy farmers this year and “thousands
more among the remaining 35,000 will be
forced out of business before the end of the
year if positive and immediate federal action
is not taken to guarantee the dairy farmer
the recovery of his costs and a fair return on
his investment and management.”

At least a $2 increase in the federal milk-
market order is required immediately, Wefald
said in the letter.

Wefald sald he estimated the 1.500 figure
on a couple of things: figures from several of
the milk producers’ associations on numbers
of farmers who had left the business, early
indications from the U.S. Crop and Livestock
Reporting Service that a larger number of
dairy farmers are leaving the business this
year than ever before, and on the number of
letters and phone calls he has received on the
subject since early this year.

The number of dairy farms has been de-
clining in the state for years, just as the con=
sumption of milk has fallen steadily for
decades. But Wefald believes that the cur-
rent drop in prices is causing a larger than
usual exodus. That's important for the en-
lire state, Wefald says, because dairying pro-
duces one-fourth of Minnesota'’s gross farm
income and agriculture is the state's biggest
industry—accounting for about 40 percent of
the state’s economy.

There appears to be all kinds of villains
in this recent price drop.

But one almost everyone agrees on is the
effect that a large increase in dairy imports
had on the domestic industry—or, as Backes
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puts it: “The trouble is, Butz imported so
cotton-pickin’ much cheese.”

Wefald, gleaning information from various
agricultural publications, says dairy imports
rose 168 percent for the first five months of
1974 over the same period last year. Cheese
imports increased by 108 percent and imports
of cheddar cheese, in particular, of which
Minnesota is the nation’s second-largest voi-
ume producer, showed an increase during the
first five months of 1,635 percent over the
same five months of 1973, according to
Wefald.

There even are feelings that the American
dairy industry is being sacrificed so that large
amounts of our grain can be exported.

The assistant milk marketing administra-
tor for the Minneapolis-St. Paul area, Aaron
Reeves, acknowledges that the imports had
an effect on the domestic prices, but he and
some others in the industry believe that im-
ports were increased because consumers
stopped buying as many dairy products when
the prices climbed last fall and winter. And
when meat prices declined earlier this year,
people began eating more meat and less
cheese again.

That combined with the normal increase
in milk production in late spring sent the
prices down, Reeves said.

But he believes prices have bottomed out
and that the August Minnesota-Wisconsin
base price for manufacturing milk, tc be an-
nounced Sept. 5, will be up 15 to 20 cents
over the July low of $6.29.

Backes is not so sure.

He believes Watergate and the tainted
dairy funds given to politicians from both
parties has kept everyone in Washington
from wanting anything to do with the dairy
business. Backes says he didn't know any-
thing about those contributions and doesn’t
know a single dairy farmer who had any
knowledge of it.

“Hell, that's injustice. Why should all of
us suffer, why should the whole dairy indus-
try suffer when we didn't know sanything
about it.”

Backes says if nothing else works, he'll go
to Washington and try to talk directly to
President Gerald Ford.

SOYBEAN RESEARCH

Mr. HUMPHREY. Mr. President, the
August Soybean Digest included an in-
formative article “Researchers Face
Unique Yield Barriers.”

The article describes current efforts to
learn more about sovbeans in order to
expand production yields.

One lesson of the story is that the
soybean is different than most other
crops in that it appears to adjust the
number of pods to the number of plants.
For example, a large plant population
will result in fewer branches and fewer
pods per plant. The yield may actually
be about the same whether one plants
140,000 piants or 200,000 plants per acre.

The major research concern continues
to be the secret of nitrogen fixation and
how to increase the absorption of nitro-
gen by the soybean plant.

One effort in this area is a program
to increase the carbon dioxide around
the plant, thereby enabling the plants to
“fix” additional nitrogen. This effort ap-
pears to hold real promise.

Mr. President, I ask unanimous consent
that this article be printed in the Recorp.

There being no objection, the article
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was ordered to be printed in the RECORD,
as follows:
RESEARCHERS FACE UNIQUE YIELD BARRIERS

Answer the following true or false:

1. Soybean yield =plans per acre. pods per
plantseeds per podXweight per seed.

2. If you change one of the equation’s yield
factors, you change the yield level.

The first statement is true. But every time
you change one of the yield factors, the
goofy sovbean plant can change another fac-
tor in the opposite direction, and the yield
may remain the same.

Soybean plants have an amazing ability to
compensate, conclude scientists who are now
taking a lot more intensive look at the soy-
bean since more research funds have become
available through checkoffs and government
grants. While this ability to compensate may
help prevent extremely low yields. it alsn
presents researchers with a so-called yield
barrier.

“We've still got an awful lot to learn abous
this crop,” says Dave Johnson. University of
Missouri soybean physiologist. “It's so dif-
ferent from any of the other major world
crops. For this reason, a great deal of em-
phasis is placed on soybean physiology and
genetics. We must start from the very begin-
ning in our soybean research programs be-
cause we cannot use the information we
learned about other crops. We are slowly
finding out how soybeans grow and how they
differ from other crops.”

‘While plant populations are very impor-
tant for high corn yields, soybeans have a
tremendous population range which doesn't
affect yield levels, Johnson says. If you have
a very low plant population, soybeans will
produce more branches and increase the total
number of pods per plant. At low popula-
tions, each plant can produce up to 400 or
500 pods. But as plant population increases,
soybeans reduce the number of branches and
reduce the number of pcds per plant. And
the yield remains about the same.

Last vear Missouri agronomists had a plot
of sovbeans with 11,000 plants per acre
equally spaced and harvested by hand. Near-
by were soybeans planted at the rate they
recommend to farmers—about 140,000 plants
per acre. Both plots yielded about 50 bu.a.
Other researchers in tests with over 200.000
plants per acre also didn’t change yields with
higher populations.

Johnson warns that farmers naturally
don’'t have quite that wide a range with plant
populations. First. planters aren't accurate
enough to give an even distribution of
plants. Secondly, combines won't go low
enough to pick up the many pods that are
lying on the ground due to branching in lo
populations and lodging in high population

Neither chemicals to increase the number
of pods per plant by 50’ nor picking ot huiz
the plant’'s pods change yields either. re-
searchers have found. With fewer pods. the
soybean plant increases the number of seeds
per pod and seed size, ending up with the
same yvield as those with more pods per plant
but fewer and smaller seeds, Johnson ex-
plains.

In other studies, Iowa researchers have
stripped off up to 50’ of the leaves w u.‘o\l'
changing yields, and Illinois scientiscs oot
off a number of branches with no effect cn
yvields. While soyvbeans produce about tiwice
as much leaf area as corn, only hair of this
leaf area is needed, Johnson s

Based on these past studies. Missouri ve-
searchers reasoned that they should be able
to take off all the bottom branches, leaves
and pods and not reduce yields. But the
amount of soybeans harvested by the farmer
would increase about 87, the amount many
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studies show is left in soybean fields because
pods are too low for combines to pick up.

For the past two years, Missouri research=
ers have taken off everything on the bottom
6 in.. 9 in. and 12 in. of the plants three times
during the season—first of July (early
flowering), mid-July and end of July (start
of bean development). As expected, there was
no yield difference compared to unstripped
piants, reports Johnson., Apparently, they
could have stripped the plants even higher
because there wasn't any difference in yield
between the three heights.

Paising pod height may be accomplished
two ways. One method is by developing a
plant which genetically sets its pods higher.
As yet, there have been no breakthroughs in
this area. The other possibility is using a
directed contact spray whick would kill
evervthing on the bottom of the plant at
whatever height is decided.

If that chemical were an herbicide, John-
son says, growers would get a dual advan-
tage: They'd raise the height of the pods and
also kill late-season weeds. Along with
Maurice Gebhardt, Agricultural Research
Service ag engineer, Johnson tested three
chemicals, Monsanto’s Roundup, which has
not yet received clearance, showed the most
promise. This chemical could be put on about
the same time as the last cultivation, John-
son notes.

“But there are still some things to be
worked out yet,” Johnson adds. “It is more
likely to sell where they have weed control
problems. Whether it's going to be economi-
cal to put on a chemical just to raise pod
height, T don't know.”

The most important compensating aspect
of the soybean plant is the interaction of the
nitrogen (N) fixation and N uptake systems.
“This is getting more research attention
right now than anything else,” Johnson says.
“We would have to say there is no evidence
to show that N is the limiting factor in in-
creasing yields. Yet, we do not understand
how N fixation and N uptake from the soil
furnish all the N required for high-yielding
soybeans.”

Soybeans use more N than any other major
crop, yvet N applications have given few yield
gains and even some decreases. The seed con-
tains about 4 1b. of N/bu with another 2
1b. of N in the unharvested root, stem and
leaves.

The {following is a comparison of the
amount of N used per acre by soybean and
corn Ccrops:

Scyteans Cer

Nitengen a
(puLnds) (hushels) (bushels)
175 25 125
300 59 250
409 75 350
[45] 169 £00

In contrast to other major crops, soybeans
obtain their nitrogen from two sources. They
utilize N from the soil as do other crops. In
addition, they form a beneficial or symbiotic
relationship with Rhizobia bacteria which
form root nedules and fix N from the air.

“N fixation is the single most important
factor which distinguishes soybeans from
zll other major crops,” Johnson says. “Most
plants which carry on fixation are forages,
but they're an entirely different type of crop
because the entire green plant is harvested
instead of just the seed.”

N research is receiving so much atteniion
because of its importance during bean de-
velopment stage. But at that stage both N
fixation and N uptake systems are tapering
off. Maximum N uptake occurs at full bloom
and drops off relatively fast in the latter
part of the growing season, says plant physi-
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ologist James E. Harper at the U.S. Regional
Soyhean Laboratory, Urbana, Ill. Up to the
time of flowering, the soybean plant fixes
very little N. After flowering, it increases
N fixation quite rapidly in an exponential
curve—that is, doubling total N fixed every
week until half to two-thirds through pod
fill (about 70 to 80 days of age). Then it
loses its exponential phase and the bacteria
start slowing down. But the plant continues
to develop its seed and still needs N.

Major yield increases in other crops—hy-
brid corn, rice and dwarf{ wheat, for ex-
ample—were due to finding more N respon-
sive varieties. But these crops take about
one-fourth as much N/bu as sorbeans. It
would seem reasonable that soybean yields
could be increased by getting more N into
the plant, says Ralph Hardy, E. I. duPant
researcher.

Scientists first considered N fertilization.
Illinois researchers recently summarized 133
experiments and found only three that
showed a yield response from nitrogen. And
in those three, the extra yield didn't pay for
the extra N.

Even applying the N late in the season
during the critical pod-filling stage didn't
help. No matter how much N is applied, when
it's applied or how deep it's applied, N fer-
tilization hasn’t brought an increase in
soybean yields, Johnson says.

The more N fertilizer that’s applied, the
less N that's fixed. Again, the soybean plant
compensates. “All you're doing is playing
pames with the N fixation system,” Hardy
explains. “The outcome is a trade-off between
N fertilization and N fixation.”

Research aimed at overcoming this non-
preductive trade-off includes searches for
forms of N fertilizer that do not inhibit N
fixation, soybean varieties that respond to
N fertilizer, rhizobial strains whose N fixa-
tion is insensitive to N fertilizer, and cul-
tural practices that give a yield response to
N fertilizer.

“I don’t think N is the first limitation
(on yields),” says Harper after extensive re-
search on N fixation and N uptake from the
soil. “It looks like photosynthesis is going
to be our first limitation. Until we do some-
thing about the photosynthetic rates, we
may be at a standstill as far as N goes.

Scientists Know that the bacteria in
plant's roots are kept alive by sugars sup-
plied by the plant. The soybean makes these
sugars with energy from the sun by absorb-
ing carbon dioxide from the air through its
leaves—the process of photosynthesis. But
as the plant matures, researchers theorize
that more of the sugars go to the developing
seeds and less to the bacteria. Thus, N pro-
duction slows as the bacteria are denied
food.

This led du Pont researchers Hardy and
U. D. Havelka to conclude that the avail-
ability of sugars was limiting N fixation.
Two years ago they took soybeans growing
in normal field conditions and surrounded
them with walls of plastic, leaving the top
open to Keep heating and lighting conditions
the same. From 40 days of age until maturity,
Hardy explains, they increased the carbon
dioxide around the soybean plants from the
normal 300 parts per million (ppm) to be-
tween 800 and 1,200 ppm. They roughly
tripled the amount of carbon dioxide avail-
able to the plant. Within 6 hours of increas-
ing the carbon dioxide around the plant, the
nitrogen fixing activity of the plant doubled.

“What this is telling us is that there are
more ‘machines’ down there in the N fixing
‘factories’ but they weren't getting enough
energy,” Hardy says. “The carbon dioxide
enriched plants fixed more N in one week
(87 days to 94 days of age) than the normal
plants did in one season. This phenomenal
increase in N fixation resulted from doubling
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the size of the nodules and running the
factories twice as fast."”

Their results: N fixation increased from
80 to 100 lb/a to 425 1b/a. N uptake from
the soil decreased from 225 lb/a to 75 to
100 lb/a. The net result was more than
500 1b/a of N—approaching amount required
for a yield of 100 bu/a. More than 80% of
the N came from N fixation and less than
207 from soil N, nearly the reverse of normal.

“This is the first example out in the field
where anyone has been able to markedly
increase total N in the soybean plant,” Hardy
claims. “This almost doubled N input and
nearly doubled yields. The percentage of
protein in the bean was not altered.”

Hardy believes that the du Pont research
shows that the N input in the soybean plant
is really not an N problem but & carbon
problem. He goes on to explain that soybeans
are much less efficient converters of carbon
dioxide to sugars than many other crops
like corn. All the carbon dioxide corn takes
in is converted to sugar. However, soybeans
convert only part of the carbon dioxide taken
in to sugar, physiologists explain. The rest
is kicked back into the atmosphere, an in-
eflicient process scientists call photorespira-
tion.

Since it is not economically practical to
enrich soybean fields with carbon dioxide,
chemical companies are looking for a growth
regulator which would make the soybean
plant a more efficient convertar of carbon
dioxide.

At the same time, plant breeders are try-
ing to develop nonphotorespiring soybean
plants by applying radiation and other
mutagenic agents to seeds. If they succeed,
soybean ylelds could theoretically increase
by 407.~50%.

Because of the interest in nitrogen fixa-
tion and nitrogen uptake from the soil in
relation to supply, movement and distribu-
tion of carbohydrates, the American Soy-
bean Assn. Research Foundation is funding
such a research project at the University of
Missouri. Walter Russell is conducting the
tests in several parts.

In one part of the research, Russell grafted
two different maturing stems on the same
root system. While the earlier maturing top
is in the green soybean stage, the later ma-
turing top should still be supplying carbo-
hydrates to the roots, keeping the bacteria
fixing N, Russell explains. Other parts of his
ASA-funded research include supplying light
to the lower part of the canopy, shading the
plants and studying the eflfects of different
cultural practices on N fixation and N up-
take systems.

“It takes energy to do either of these N
processes,” Russell explains. “We're trying
to find out whether the two systems are com-
patible or if it's the plant’s carbohydraw
distribution system which is inhibiting N
fixation.”

1t's unlikely that these research projects
will pay off for several years. But researchers
are optimistic. With the increasing impor-
tance of soybeans, more researchers with
more funds are studying this complex soy-
bean plant. The pace of soybean research
has lagged behind the quadrupling of acre-
age since 1950. While soybean yields have
increased only 6 bu/a since then, corn yields
have nearly doubled. Many feel the same
type of increase is possible with soybeans.

A SECOND CHANCE

Mr. HUGH SCOTT. Mr. President, I
was extremely pleased to hear President
Ford’s remarks yesterday about am-
nesty for Vietnam draft evaders. I have
long advocated conditional amnesty on
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a case-by-case basis, including perform-
ance of constructive civic service, as the
reasonable and just way to treat these
50,000 offenders. Each case is different,
each case therefore should be treated in-
dividually. Those who have violated mil-
itary or civil law are of course subject to
those processes.

The New York Times yesterday had an
excellent editorial. I commend it to the
attention of my colleagues and ask that
it be printed in the REcORD.

There being no objection, the editorial
was ordered tc be printed in the RECORD,
as follows:

A SECOND CHANCE

In his wise and compassionate statement
on the much-debated subject of amnesty
for Vietnam draft evaders, President Ford
has demonstrated his fidelity to the prin-
ciple that the rule of law applies to all
Americans but that its application necessi-
tates no conflict between the noble aims of
mercy and justice. He took the opportunity
to say what he did in the lion's den—the
annual convention of the Veterans of For-
eign Wars, which has heretofore taken a
hard line on amnesty-—and emerged un-
scathed and newly respected.

By sending forth a generous instead of an
unforgiving signal to Congress and the armed
forces which, as President, he commands,
Mr. Ford has opened the way for new legis-
lation and new thinking in the country.
Speaking as veteran, lawyer and champion
of a strong military establishment, he gave
tacit approval to the resolution passed last
week by the American Bar Association that
would allow individual draft resisters to earn
immunity from prosecution.

He has asked the Attorney General and
the Secretary of Defense to provide the facts,
first of all, on the status of some 50,000 of-
fenders—whom he compassionately called
“our countrymen”—accused of violating the
Selective Service Act or the Uniform Code of
Military Justice. These men would not be
lumped together as “draft dodgers” or “de-
serters” but treated as individuals, their cases
studied within the framework of legal prece-
dents.

For these men the President seeks “a sec-
ond chance.” His view is that they should be
regarded not as enemies but as “casualties”
and allowed to work their way back home to
America. The Ford approach, without going
all the way toward amnesty, would remove
the attitude of revenge by law; and that is
the beginning of justice.

President Ford cited two Presidents—Abra-
ham Lincoln and Harry S. Truman—as his
guides. He omitted his immediate predeces-
sor. The Civil War and World War IL Presi-
dents both demonstrated a spirit of gener-
osity toward deserters and issued many par-
dons. President Lincoln did so while the war
still raged; President Truman created a post-
war amnesty board that judged draft evaders
and deserters on a case-by-case basis.

As Congress and the country seize the
nettle of amnesty, they wiil have President
Ford's own bold words to guide them: “I
am throwing the weight of my Presidency
into the scales of justice on the side of
leniency.

DETENTE AND THE FUTURE

Mr. CHURCH. Mr. President, the na-
tional debate on détente between the
United States and the Soviet Union has
begun. Last week, my able and distin-
guished friend from Rhode Island (Mr.

CXX-—1859—Part 22

CONGRESSIONAL RECORD —SENATE

PeLL) wrote an article for the New York
Times on this vital subject. He urged
that—

In seeking détente, the United States
should use whatever bargaining levers it has
to assure our military securlty and to press
for recognition of the human values and
liberties we treasure. But we must be care~
ful that we do not overload the circuits
and instead of bringing light to the world;
plunge it toward darkness,

Senator Peit concluded that—

It would be disastrous if we were furned
from the present opportunities for détente.

I agree with this assessment.

I ask unanimous consent that Senator
PELL’s essay, “Détente and the Future,”
be printed in the REcorb.

There being no objection, the essay
was ordered to be printed in the Recorbp,
as follows:

DETENTE AND THE FUTURE
(By Clalborne Pell)

WasHINGTON.—Glven a choice between dé-
tente with the Soviet Union or a return to
the eyeball-to-eyeball confrontations of the
frigid cold-war period, most Americans, I
suspect, would choose a realistic easing of
tensions between the supporters.

And, as a matter of fact, the progress to-
ward détente initiated by Richard M. Nixon
and vigorously executed by Secretary of State
Kissinger has had until recently very broad
support among the American people. Now,
however, détente is in trouble.

The efforts to reach mutually beneficial
agreements with the Russians on arms con-
trol and trade are under attack from all sides
within the United States.

Conservatives criticize détente because of
their profound disapproval of Communism
and their equally profound distrust of the
long-range intentions of the Soviet Union.

Liberals, while not opposing détente, in-
sist on a coupling of agreements on arms
controls or trade with liberalization of Soviet
soclety.

Our military leadership and their sup-
porters in industry and the Congress oppose
détente because they believe that only over-
whelming military superiority—and damn
the cost——can provide security for our
country.

‘The national leadership of much of orga-
nized labor is cool to détente, reflecting &
traditional anti-Communist stance in for-
elgn affairs as well as a union membership
with heavy stakes in defense-oriented in-
dustry.

And the American Jewish leadership’s view
of detente Is strongly shaded by 1ts concern
over the persecution of Soviet Jews and the
role of the Soviet Union in the Middle East.

Each of these segments of our soclety has
some measure of legitimacy for its concern.
However, in combination, these segments
form a very formidable alliance encompass-
ing a major part of the most articulate and
influential opinion-forming groups in the
nation. And there is a very real possibility
that, in combination, this alliance could turn
our country from the path of détente.

I consider myself a liberal with moderate
fiscal views, a supporter of labor, an admirer
of Israel and the contribution to our na-
tional weal of our American Jewish com-
munity, and one who values basic human
rights.

But I also have a long view of history, and
I believe it would be disastrous if we were
turned from the present opportunities for
détente.

History does not stand still, but moves in
currents and directions. And if the movement
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toward détente is halted, history will take &
new direction, probably toward confronta-
tion and conflict.

The tragedy is that most of the segments
now jolning in the alliance against détente
do not want to see such a change in the
direction of history. Each wants only to at-
tach a condition to détente, apparently
without realizing that the cumulative
weight of the conditions could sink the
ship.

The result would be what very few of the
critics of détente want: an escalation of the
arms race, a tightening of repression within
the Soviet Union, a resurgence of the basic
Soviet anti-Semitism, and an end to all
voluntary emigration from the Soviet
Union.

I am under no illusions as to any sun
and light behind the Iron Curiain.

But at least people there are alive and
leading reasonably normal lives. It is not
the bleak scorched area it could be in a
World War III.

It is so easy to forget the improvements
of the last ten years. Prominent opponents
of Soviet policies are now exiled instead of
being killed or jailed.

It is understandable that the Amerjcan
Jewish community is concerned about the
ill-treatment of many Jews who wish to
emigrate, particularly in light of the Soviet
history of pogroms and anti-Semitism. But
the Russians have in fact responded to
world pressure and some 30,000 Jews are
being permitted to leave Russia each year.
The extent to which the Russians have re-
sponded can be seen in the fact that Jewish
emigration from the Soviet Unlon repre-
sents 85 per cent of all persons permitted
to emigrate, while Jews continue less than
one per cent of the population.

Finally, I think we should remember that
Nikita S. Khrushchev was removed from
power primarily because his advocacy of
détente with the West was opposed by So-
viet conservatives and the Soviet military.
Now Leonid I. Brezhnev has staked his
political life on détente, If he, too, falls
because of his advocacy, it will be many
a decade before another Soviet leader will
risk his reputation, his prestige and his
power in pursuit of better relations with
the West.

In seeking détente, the United States
should use whatever bargaining levers it has
1o assure our military security and to press
for recognition of the human values and
liberties we treasure. But we must be care-
ful that we do not overload the circuits and
instead of bringing light to the world,
plunge it toward darkness.

PETITION TO CONGRESS ON
BEHALF OF AMERICAN MIA'S

Mr. GOLDWATER. Mr. President, the
American people have not forgotten the
remaining U.S. personnel who are listed
as missing in action in Indochina.

Only this month, I received a petition
signed by more than 200 Arizonans liv-
ing in or near Winslow, a city of approx-
imately 8,000 persons. These citizens de-
mand that their Government take strong
and immediate action to obtain infor-
mation about our MIA’s.

My constituents put their finger upon
the No. 1 problem involved, which is the
recalcitrant attitude of the Communists,
by suggesting that a congressional dele-
gation be formed to visit Hanol to press
for further information. They know it is
the North Vietnamese and Vietcong who
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have turned down American requests to
enter Communist-controlled territory to
conduct searches at probable crash or
gravesites.

They also know of the tragic and cold-
blooded attack by Communists on the
last unarmed American MIA search team
that investigated a crashsite in South
Vietnam in December of last year.

Mr. President, I agree with the signers
of this petition that our Government
must continue to press for a full aczount-
ing of each and every one of the ramain-
ing U.S. MIA’s. These citizens have asked
if X would bring their petition to the at-
tention of all of Congress by placing it
in the CoNGrREssioNaL RECORD, and I am
pleased to ask unanimous cousent for the
petition and the names of its signers to
be printed in the REcoOrD.

There being no objection, the petition
was ordered to be printed in the Recorbp,
as follows:

PETITION
To the Congress of the United Staics:

We as American Citizens demand you give
your immediate attention to form a Con-
gressional Delegation to visit Hanoi to ob-
tain information about American Service-
men still listed as MIA's:

Robert Fair, R. C. Morgan, Archie Epling,
D. S. Pike, Gladys Pike, Nadine J. Conder,
Sharon Singleterry, Kay C. Guttersen, Wil-
liam R. Ledbetter, Janetr Peterson, Janice
Lancaster, Robert V. Perez, Christeena
Harper, and Mary Tackett.

Linda Singleterry, Lynn M. Rice, Vicki L.
Azeas, Teresa Sena, Katrin Nelsoun, Audie
Whitney, Karl T. Frey, Emily J. Frey, Lorille
Chambers, Dennis Echler, Sally Patterson,
Carolyn Becraft, and Peter M. Becraft.

Charlotte Gipson, C. G. Gipson, Mrs. C. D.
Gipson, Judy D. Cox, Sally Hudson, Mabel
Feagins. Kelly Henson, Loudene Dove,
Lynette Dove, Danny Dove, Chas E. Stegmeir,
Bam Guitersen, L. C. Hansoe, Sharon Polk,
Bonita White, Sheila Polk, Rena White,
Deura Polk, Valerie Bryson, Della White, Joe
White, and Lori Carrell.

Mrs. Carol Epling. Beth Gehringer, june
Curnuite, Keith Curnutte, J. T. Curnutte,
Helen White, George H. Morley, Mrs. F. P.
Guter, Mrs Alan Whitney, Marie L. Ruther-
ford, Kris Rodgers, Judy Ann Simmons, E. P.
Jackcon, Charles I. Mathes, Inna Bardslay,
Patti Ansell, Louis Gill, Thomas James
Benho, Chas. S. Allen, Jr., J. C. Fogleman, Sue
Hancock, Edna Mae Robinson, Lea H. XKoenig,
Afary May Bailey, Margaret S. Iler, Robert R.
Pennington, Cecilia D. Benefield. and Barbara
1a Gait.

Ruth B. Kalisz, Charlotte L. Buss, Roze-
mary Kutch, Brian Patet, George T. Kahn,
Kathey Chacou, L. P. Fulton, O'Dette Fulton,
Gioria M. Moore, Morgan H. Denet, Esther E.
Kislingbury, Diane Todd, Jack Power, Vivian
H. S. Power, Fontella Randall, Walter Cox,
Baliard Henri, Stella Wilt, Jerry Wiggins,
Heidi Ewart, and Jill Scholten.

Shirley Owens, Mary C. Boggan, Geralyn
Owens, W. W. Boggan, Jack E. Dove, Joe
Hoffman, Susan Boles, Mr. and Mrs. Floren-
tino Paigas, Donald D. Johnson, Kathleen
A. Johnson, Yvonne Howeth, Vivian Shurley,
Kenneth D. Hillston, Larry Graff, James O.
Babe, Cinda Sawyer, LeRoy Sawyver, and
Sadie Sawyer.

Janet Peterson, Mabel Clarksen, Donna
Davjs, John Serrano, Rob Flatnik. David
Harrah, Deborah Rippey, Robert Ford,
David Stevens, Gayle Livingston, Lauri Lea-
verton, Leslie D. Purpana, Jannetie V. Harri-
son, Lester E. Harrison, Debbie Bonnete,
Hzthi Bonnet, Kathy Williams, Jim Williams,
Ronin Ettinger, and Douglas Epling.
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Glenn Howell, Patricia LaBart, Vivian J.
Hopkins, I. L. Curtis, Mary L. Ellis, Mary
Wyatt, Micke Todd, Patricia Kent, John L.
Russell, Norma Lassiter, Chris Kissling, Helen
Kessling, Chels Hanson, R. A. Kent, Shawn
‘W. Peterson, Keith Beauchene, and Jack
Dale.

Coral Dawson, Richard White, Bonnie
Blinn, Mary Lewis, , Dan Lott,
Andy Keeler, Rhonda Williams, Bernadette
Armend, Bill Moliring, Claudia M. Scholten,
Donald Blanchard, Blance Aston, Paul Aston,
Nan Witte, John Witte, Darlene Barnes,
Lynne Hoeeta, Tammy Bryan, Ardrea
Schmoebeckere, Terry Mrytle Jay Lox, and
Kathie Walker.

Sharoh J. Belper, Doris J. Hedges, Leola
Tellman, Lyle R. Healg, Jammes F. Gary,
Betty J. Stewart, George Patrick Dean, Nancy
Iannelli, Nina Iannelli, Mike Cataldi, David
Bennett, Mari Hammon, Robin Y. Rivet,
George Jiffins, Jerry Jelly Elli, Eric Wyles,
Katheen Reyes, J. A. Anne Snelson, and
Tricia Dunn.

Michael J. Williams, Richard Weld, David
Hameolf, Cathy Vinsel, Rob Kimmel, James
Spurlock, Lynn Love, Looyd Thacker, Gary
L. Eddy, Joseph Josephy, Stephen W. Lam-
bert, David Hopper, and Diana Curnutte.

INDEPENDENT GASOLINE MARKET-
ERS EXPRESS CONCERN OVER OIL
INDUSTRY CONCENTRATION

Mr. McCINTYRE. Mr. President, as
chairman of the Subcommittee on Gov-
ernment Regulation of the Senate Select
Committee on Small Business, I have re-
cently held several days of hearings on
the profits of our Nation’s oil industry,
the energy industries’ need for capital,
and the effect on small business. During
these hearings, the subcommittee re-
ceived testimony from the Independent
Gasoline Marketers Council on the acqui-
sition and operation by integrated oil
companies of gasoline marketing facili-
ties and the impact of this activity on
competition. While it is obvious that the
energy sector of the economy must com-
mit substantial resources to the devel-
opment of domestic energy supplies, the
Congress must assure that in meeting
our energy needs, competition is pre-
served and encouraged.

Mr. President, I request unanimous
consent that the statement presented on
behalf of the Independent Gasoline Mar-
keters Council before the Subcommittee
on Government Regulation be printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

StaTEMENT By MR, KEN CaTMULL ON BEHALF
oF INDEPENDENT GASOLINE MARKETERS
COUNCIL BEFORE THE SUSBCOMMITTEE ON
GOVERNMENT REGULATION, SENATE SnarL
BusiNEss COMMITTEE, AUGUST 20, 1974
Mr. Chairman and members of the commit-

tee, I appreciate the opportunity to appear

here today on behalf of the Independent Gas~
oline Marketers Council. My name is Ken

Catmull and I am Vice President of Auto-

tronic Systems, Inc. of Houston, Texas. I am

accompanied by Mr. T. J. Oden who is the

Executive Director of I.G.M.C,

Before commencing my testimony, I would
like to briefly state that, as the name Inde-
pendent Gasoline Marketers Council implies,
we are a Council composed solely of non-
branded independent marketers of gasoline.
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As defined by Congress in the Emergency
Petroleum Allocation Act of 1973, the term
nonbranded independent marketer means:

“A person who is engaged in the marketing
or distributing of refined petroleum precd-
ucts, but who (A) is not a refiner, (B) is not
a person who controls, is controlled by, is
under common control with, or is affiliated
with a refiner (other than by means of a
supply contract), and (C) is not a branded
independent marketer.”

As Congress clearly stated, we are inde-
pendently owned and operated companies,
whose only relationship with any large in-
tegrated oil company is in the purchase of
gasoline for distribution and resale through
our own company outlets. We do not operate
under any integrated company’s trade name
and we are, in fact, the primary competi-
tors, at the retail level, of our substantially
larger integrated rivals.

In order to maintain competition with our
larger rivals we as businessmen must have
access to certain essentlal tools. These tools
are required whether the business entity is
the most dominant firm within a given in-
dustry or the smallest. Every retail business
must have a product to sell.

Gasoline supply problems, which began to
develop in the Fall of 1972 and deteriorated
progressively throughout 1973, were disas-
trous to nonbrand independent marketers.
The impact that these shortages had on com-
petition in the marketing segment of the
industry resulted in the passage in November
of last year of the Emergency Petroleum
Allocation Act of 1973.

Recent press reports indicating that the
Administration supports early removal of
of petroleum product allocations causes sub-
stantial concern for nonbranded independ-
ent marketers. It is the position of the
Council that precipitous action by the Fed-
eral Energy Administration with regard to
removing or altering mandatory gasoline al-
location procedures will have a serious detri-
mental effect on the consumer and on the
competitive situation within the marketing
segment of the oil industry.

Problems connected with obtaining ade-
quate supplies of gasoline are compounded
by the price that independent nonbranded
marketers, are forced to pay for obtainable
supplies. Members of the Council have
found that it is increasingly more difficult
to compete in the marketing of gasoline be-
cause of the fact that price increases to non-
branded independent marketers have been
disproportionately higher than average price
increases to all marketers. The Independ-
ent Gasoline Marketers Council has estab-
lished a comparative wholesale price move-
ment analysis which shows that price in-
creases in 1974, when compared to 1972 base
period costs are now substantially higher
than rival branded marketers. While costs
for all marketers of gasoline have increased
on an average of 1229 since the 1972 base
period. nonbranded independent marketers
costs tor gasoline have increased by 137¢ .
This pricing problem is compounded when it
is taken into consideration that branded
marketers also received the benefit of nation-
wide brand name advertising and major
company credit card services. One of the
primary benefits to the consumer and to
competition within the marketing segment
has been the competitive pricing policy of
nonbranded gasoline marketers.

It has been the true independent in the
oil industry that has generally been the
innovator and the developer. The ability of
nonbranded independent marketers to low-
er operating costs and to establish and
maintain efficient marketing systems has re-
sulted in competition in the market place
that has been of real benefit to the con-
sumer. Because of efficient and innovative
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marketing methods we have historically been
able to offer gasoline to the consuming pub-
1ic at prices below that charged by our ma-
inr brand rivals. If we can obtain adequate
sunplies of product, we can continue to be
tae competitive pacesetter and pricing police-
man for the consumer in the marketing seg-
meut of the oil industry.

Among those issues that Congress must
vliimately resolve is the function and role
of our energy industry in total, and partic-
ulzarly the petroleum segment of that indus-
try. The oil industry has undergone a total
transformation within the last few years.
Petroleum product shortages were first en-
countered in this decade because of insuf-
ficient refining capacity and failure to utilize
existing capacity. This took place at a time
when we were also experiencing substantial
increases in demand. In October of last year
Arab member countries of the Organization
of Petroleum Esxporting Countries imposed
an embargo that further curtailed our ability
to meet our energy needs. The embargo must
be considered not only as a political act but
also as an economic decision jointly reached
by a cartel controlling the basic world sup-
plies of crude oil. Through joint action
OPEC successfully increased world crude oil
prices fourfold over previous prices and it
is still unclear as to whether or not we
will experience even further increases.

The question is how do we as a country
respond to the new changed circumstances.
There are two prime issues:

(1) the energy needs of the United States
and its people; and

(2) the ability of the private energy sector
to meet those needs.

Oil is the life blood of any industrialized
soclety and under our free enterprise system
we have relied on private industry to meet
this demand, This raises several questions can
a reliable source of energy be handled solely
by a number of individual private companies
whose basic purpose is to make a profit?

Can we as & nation rely completely on the
profit incentive to have our energy needs
met? Will the cost of supplies to meet these
needs become so overburdening as to sub-
stantially curtail our present standard of
living?

There is no need to cite the recently pub-
lished second guarter earnings of the major
integrated oil companies. Suflice it to say,
that most of the multinational integrated
companies have continued to experience sev-
eral quarters of high profits, most approxi-
mately double their 1973 figures. The argu-
ment for these high profits is the tremendous
capital need of the individual companies to
meet our energy needs, and I don’t believe
that any one can doubt that this need is
real and is enormous. Most recent estimates
show at a minimum that at least §60 billion
a year must be invested in erergy between
now and 1985 with as much as $400 billion
for the remainder of this decade alone. The
extent to which the oil industry as a whole
directs its resources into new domestic pro-
duction and refining operations is of crucial
importance. At stake here is not only a tre-
mendous drain of our financial resources
but also a public policy question of the ex-
tent to which the United States wants to
have its economic well being determined by
forces teyond our own national control. Re-
cent estimates by the Commerce Department
indicate that oil imports will cost $25 billion
this year alone. The consuming public is
calling for some sign of assurance that the
increased prices that they are being called
upon to pay will result in positive long range
henefits.

Several months ago the Administration
announced an ambitions new program re-
garding energy resources and entitled this
undertaking as “Project Independence”. The
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initial plan was to develop within our own
borders self-sufficiency in energy resources.
In the last few weeks however, the Federal
Energy Administration has stated that Proj-
ect Independence in effect will be Project
Semi-Independence. FEA has stated that dur-
ing the rest of this century the United States
must continue to look to overseas sources for
substantial quantities of crude oil. It is in-
teresting to note that within a few days
after FEA's announcement, the Oil Minister
of Saudi Arabia, Sheik Yamani warned that
the Arab oil producing cartel stands ready to
reimpose an embargo on the United States, if
the Arabs feel that our political position in
the Middle East is not compatible with their
goals. The embargo that we experienced last
winter is a clear warning of the danger in-
herent in an increased rellance on other
countries for our energy needs. During the
height of the embargo, crude oil imports
into the United States were cut by approx-
imately 1.5 million barrels a day represent-
ing less than 105 of total crude oil demand
of 16.5 million barrels a day. But yet this
reduction placed an enormous strain on our
economy and the American people. Immedi-
ate attention must be given to the degree
to which the United States can increase its
own available energy resources and the oil
industry must meet this challenge.

When viewed within the context of this
country's energy needs, the recent announce-
ment by Mobil Oil Corporation of its intent
to acquire Marcor, the parent company of
Montgomery Ward, arises a host of un-
answered questions. The American economic
system encourages independent decision
making by individual corporations. There are
serious reservations to this general rule how-
ever. Public policy goals quite often over-
ride individual corporate decisions particu-
larly when a well established public need is
shown. The announced intent by Mobil to
acquire Marco immediately raises the ques-
tion as to whether it is in the best interest of
this country to have the oil industry divert
its resources away from energy production at
this particular time. To the members of
IG.M.C. another question comes immedi-
ately to mind. What is the impact on com-
petition when a major integrated producer,
refiner, transporter, and marketer of oil
products acquires a new company with ma-
jor market penetration in the retail sector
that can become a direct conduit for the sale
of this company’s gasoline and other petro-
leum products? The acquisition of Marcor by
Mobil Oil Corporation extends the basic
structure for the total and complete control
of crude oil and refined products from the
wellhead to the consumer.

This acquisition is also another example
of the impact of the ability to accumulate
capital in the oil industry. The sheer size
of a company such as Mobil provides the
leverage necessary to acquirz a corporation
whose assets include Montgomery Ward and
the Container Corporation of America. It is
interesting to note that this acquisition
actually commenced last year when Mobil
purchased almost 1.25 million shares of
Marcor stock representing approximately
4.5¢¢ of the total shares of Marcor common
stock outstanding. One of the arguments that
Mobil has publicly made in support of this
acquisition is the fact that members of
Congress and other public figures have been
critical of the oil industry and are threaten-
ing to inhibit this industry in one way or
another. As a Council representing non-
branded independent marketers, we too share
& concern for our industry’s image with the
public. The question remains, however, as
to the total impact of this acquisition on
our nation’s ability to meet our energy re-
quirements and its impact on competition
in the marketing segment.
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In recent years a number of large inte-
grated oil companies have established new
marketing operations using marketing names
not generally identifiable with their com-
panies’ operations. This new phenomenon in
the marketing segment has been referred
to as secondary branding. These marketing
outlets are totally owned and operated by
ihe parent company such as Alert owned by
the Exxon Corporation. It is partly because of
this type of activity and its obvious impact
on market control that Congress passed the
Emergency Petroleum Allocation Act of 1973.
The continued existence of this Act is crucial
to the independent marketers of gasoline and
other petroleum products. The major oil
companies are sirongly aligned against this
act arguing that it distorts the competitive
process in the oil industiry. But this Act
staved off the immediate and dramatic
annihilation of the nonbranded marketers.

We, as nonbranded independent gasoline
marketers, feel that there are two public
policy questions that must be answered in
connection with the announced proposed
Mobil-Marcor merger. First, is it in our best
national interest, at this particular point in
time, to have major energy companies divert
much needed capital into non-energy related
areas and, secondly, is it in the best interest
of the consumer and competition to have
the nation’s fourth largest oil company fur-
ther expand into marketing. As independent
nonbranded gasoline marketers we strongly
oppose the continuing efforts of the major
integrated oil companies to completely
dominate and control all levels of the in-
dustry from production to marketing. Ob-
viously as gasoline marketers we have a
vested interest in our ability to compete, but
we also feel that it is not in the consumers
best interest for the oil industry to become
completely dominated and controlled by a
small number of giant companies. What
competition remains in gasoline marketing
should be preserved and if steps are not taken
to do so quickly, Congress may well be forced
to face much more difficult issues regarding
the structure of this industry in the not too
distant future.

MINERS’ MEMORIAL, MONUMENT

Mr. McCLURE. Mr. President, over 2
years ago after the terrible tragedy which
claimed the lives of 91 men at the Sun-
shine Mine, shock waves surged across
the country. While the country took note
and then returned to its business, the
families of these men had to continue
to live with the tragedy and its result.

The memorial statue which they com-
missioned is not a grim reminder of an
evil day so much as a living tribute to
tough, strong men and their way of life.
It reminds the youth of our country that
there are men who go out daily with some
risk to their lives to provide for their
children’s futures and their country’s
strength.

Strength and skill as well as dedica-
tion and courage are the backbone of
the hardrock miner's character. If our
country ever runs out of such men, it will
fall upon evil days‘indeed. These were
men proud of their skills and the knowl-
edge that their work was necessary to
their Nation.

In an effort to memorialize the 91 who
were lost, and to pay tribute to mining
as a way of life, those left behind-—the
Sunshine Widows—came up with the
idea of constructing an appropriate me-



morial. The idea grew and donations
rolled in. Finally, on May 2, the Miners’
Memorial Monument was dedicated.

I ask unanimous consent that an arti-
cle of the Kelloge Evening News be
printed in the RECORD,

The dedication of the memorial was a
fitting tribute to the men who lost their
lives—and to those who have and will
spend their lives in the mines, and to
their families. But the dedication ex-
pressed another tribute which should not
go unmarked. It was a tribute to a man
whose name will not be inscribed on the
monument to be read by future genera-
tions, but whose acts have given him a
special place in the hearts of those fam-
ilies who lost men in the disaster. That
man is Marvin Chase. Others may find
it surprising that the Sunshine Widows
asked the manager of the company to
represent them at the ceremony. The
people of Kellogg will understand. As one
of the widows put it, Marvin Chase, the
manager of the Sunshine Mining Co.,

Performed many acts of unobtrusive help-
fulness and Kindness ... too many to
enumerate.

There being no objection, the article
was ordered to be printed in the Recoro,
as follows:

[From the Kellogg (Idaho} News,
Apr. 29, 1974]
SUNSHINE WInows ASK Mg CHIEF
REPRESENT THEM

The Sunshine Widows' Group has asked
Alarvin Chase, manager of Sunshine Mining
Company, by letter “‘to represent the mining
industry at the dedication of the Miners’
Memorial Monument on May 2,” and to rep-
resent the widows on the platform.

“We are asking yvou now to do something
more for us on that day. We have decided
that we want you to represent our group on
the platform that day—decided it unani-
mously. No one from our group will be on
the platiorm.”

“In the course of this project of ours we
have learned about so many acts of unob-
trusive helpfulness and Kkindness on your
part—too many to enumerate. So many times
you have smoothed out the way for us. We
feel it in our hearts—for the heart knows—
what we cannot express. Ever Sso many peo-
ple have contributed their talents, their
know-how, their money, and their efforts to
the realization of this impossible dream that
we initiated and we cannot thank them all
adequately, either.”

“One of our group said that each of us
has lost at least one dear to us—a loss that
broke a heart—but you lost ninety-one, and
that is a burden that lies heavy on your
heart. So, on the platform on that day, will
you represent all of us and in our name, give
this memorial statue to the valley. We are
grateful to so many for the uncountable acts
of love and kindness that carried us through
those days in May of searing pain.”

The letter was signed by Edna Davenport,
Eileen Pena, Doris Sargent, Elizabeth Rais,
Alary Ellen Wilson and Elizabeth Fee.

NATIONAL HEALTH INSURANCE—
IDAHO LOOKS AT THE PROBLEMS
Mr. CHURCH. Mr, President, after
studying the concept of national health
insurance as advanced by several legis-
lative proposals currently pending be-
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fore Congress, the Idaho Governor’s Ad-
visory Council on Comprehensive Health
Planning has made recommendations
regarding principles which they feel
should be incorporated in any proposed
system of national health insurance.

I know my colleagues representing
rural areas recognize, as I do, that ac-
cess to quality health care involves not
only monetary concerns, but geographi-
cal as well. In line with this, the Idaho
Council has endorsed the innovation
uses of all available health manpower
along with incentives toward increasing
the quantity and quality of all health
practitioners.

The points adopted by the Governor's
Advisory Council are certainly worthy
of consideration by Congress, and I ask
unanimous consent that the text of this
position paper be printed in the Recorp.

There being no objection, the text was
ordered to be printed in the REcorp,
as follows:

TEXT

The Governor's Advisory Council on Com-
prehensive Health Planning has thoroughly
studied the “National Health Insurance
Concept” over a period of eighteen months.
In addition to analyzing the many, many
proposals introduced in both the 91st and
92nd Congresses, the Governor’'s Advisory
Council prepared its own “background pa-
per” of analysis and comparison of the pro-
posals introduced in the 92nd Congress prior
to April 15, 1972. The Council has also ex-
amined and evaluated all of the subsequent
proposals.

In January, 1972 the Council arranged and
held the Governor’s Conference on National
Health Insurance Proposals. The Conference
was attended by more than forty representa-
tives of both state and national health and
consumer organizations. The Council heard
eight hours of oral testimony from repre-
sentatives of nineteen organizations and re-
ceived eighteen pieces of written testimony.
The Proceedings of the Governor's Confer-
ence on National Health Insurance Proposals
was published, widely distributed, and addi~
tional testimony from the readers of the
Proceedings was solicited.

The regular gquarterly meeting of the Gov-
ernor’s Advisory Council held on February
24-25, 1972 had, as the major item agends,
an in-depth discussion of the national health
insurance concept and the many and varied
proposals.

During its three and one-half year his-
tory the Governor's Advisory Council on
Comprehensive Health Planning has ad-
dressed itself to the study and the recom-
mendation of solutions to the problems of
the facilities, services, and manpower com-
ponents of the health care system in Idaho
which, while peculiarly indigenous to Idaho,
are alse typical of rural areas in much of
the vast land mass of these United States.

‘The spirit and the substance of many of
these individual recommendations evidence
the Council’s consistent conviction that
“change” should be advocated only when
predicated on deliberative, reasoned judg-
ment. This statement regarding the national
health insurance concept is based on the
deliberative, reasoned judgment of the Gov-
ernor’'s Advisory Council on Comprehensive
Health Planning.

The purpose of this statement is to con-
vey the deliberative, reasoned judgment of
the people of Idaho, as represented on the
Governor's Advisory Council on Com-
prehensive Health Planning, to the elected
representatives of the people who, as mem-

August 21, 197} .

bers of the Congress, are best able to express
the will of the people of Idaho relative to the
national health insurance concept.

FUNDAMENTAL BELIEF

It is a fundamental belief of the Gover-
nor's Advisory Council on Comprehensive
Health Planning that a national health pro-
gram should not be simplistic and based only
on & massive infusion of public funds. The
special problems of health care delivery to
rural areas, as well as to the urban ghetto
and even to many middle income citizens aré
so deep-rooted and so complex that they
cannot be solved only with money.

RECOMMENDED PRINCIPLES

The Governor’'s Advisory Council urges
that each of the elected members of the
Idaho Congressional Delegation be advised
that the Governor's Advisory Council on
Comprehensive Health Planning recom-
mends that consideration of the various na-
{ional health insurance proposals should in-
corporate the following principles:

The Governor’s Advisory Council accepts
two major premises:

It accepts the premise that everyone in
the nation should have access to the full
range of preventive, curative, and rehabilita-
tive health services regardless of the ability
to pay for the services.

It accepts the premise that the acces-
sibility of health services to the individual
consumer is inextricably interrelated with
the availability of skilled health manpower
and, therefore, any system of national health
insurance must necessarily act to promote
the increased development of both tradition-
al and new health disciplines; it must neces-
sarily act to provide financial, as well as oth-
er incentives, to increase the guantity and
the quality of all health practitioners; it
must necessarily act to encourage the in-
novative uses of all available health man-
power.

Based on these premises, legislation creat-
ing a national health service system should
also incorporate the following principles:

1. The system should insure that the con-
sumer has a free choice from among the
available providers of health service.

2. The system should assure that the pri-
vate health insurance system can continue
to function, on the one hand, as a counter-
balance againts bureaucratic meddling and
political interference, and, on the other
hand, to provide the dynamic mechanisms
to encourage innovation in the provision of
health care services.

3. The system should provide for a mix of
revenue sources which is neither regressive
nor inequitable to any sector of the econ-
omy of the population.

4, The system should assure that the ad-
ministration of the system will be both rea-
sonable and just, and will have enough
flexibility to be able to respond to the
desires of the providers and consumers of
the health services through the continuing
and dynamic comprehensive health plan-
ning process.

THIRD UNITED NATIONS CONFER-
ENCE ON THE LAW OF THE SEA

Mr. STEVENS. Mr. President, from
August 3 through August 6 I was in Ca-
racas, Venezuela, where I attended the
Third United Nations Conference on the
Law of the Sea as adviser to the U.S.
delegation. With me in Caracas were my
good friends, the Senator from Maine
(Mr. Muskie) and the Senator from
Rhode Island (Mr. Perr). At the time
of our visit the 10-week conference was
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in its seventh week and main trends in
the conference proceedings were already
pecoming apparent. I had an opportu-
nity to discuss these trends at some
length with leaders of the United States
and foreign delegations and with rep-
resentatives of the U.S. fishing industry
participating in the conference. Most of
thosze with whom I spoke were very aware
of the possibility of action by the U.S.
Congress on matters directly related to
Law of the Sea issues—particularly of a
bill which I am cosponsoring, S. 1988,
which would extend as an emergency
measure our fisheries management zone
from 12 to 200 miles.

I would like to take this opportunity
to share with you some observations con-
cerning the conference proceedings
which I made while in Caracas and my
subsequent assessment of how we in the
Congress must act in response to the
present Law of the Sea situation. I am
more concerned now, than I was before
going to Caracas, with the crisis threat-
ening this Nation’s fisheries, and am
more convinced than ever that it is
crucial to the overall best interests of the
United States that Congress take imme-
diate action to extend our fisheries man-
agement zone to 200 miles.

As you know the Caracas conference
is of unprecedented size with 149 nations
participating. It has before it a task
of unprecedented magnitude for an in-
ternational conference. The more than
80 ocean-related issues comprising the
official agenda are of enormous political,
strategic, and economic implication to
the international community. As a Sena-
tor from the State possessing more than
half the coastline of the United States,
I fully share the enthusiasm of confer-
ence delegates for their goal of establish-
ing a fair system of international law
defining nations’ rights to use and lay
claims to the world’s oceans. However,
we must clearly recognize the limitations
of such a large conference to move with
adequate promptness on an issue requir-
ing immediate attention and resolution.

When in 1971, the General Assembly
of the United Nations passed a resolu-
tion calling for a major conference on
the Law of the Sea, it did so in antici-
pation of a rapid global intensification of
use of the high seas for commerce, re-
source exploitation, military activities,
and scientific research. The General As-
sembly recognized the desirability of pre-
venting this intensification from occur-
ring in anything but a peaceful manner.
The success of the Law of the Sea Con-
ference is dependent upon the degree to
which it can anticipate potential ocean-
related problems and confrontations and
resolve them by an equitable and agree-
able statement of law before injury oc-
curs. I think it is fair to say that for
most issues under consideration by the
delegates in Caracas there is time for
deliberation—even if the promulgation of
a comprehensive Law of the Sea Treaty
is delayed for another 1 to 4 years or
longer as most Caracas observers are
now predicting.

However, in the fisheries issue we have
already run out of time. A rapid inter-
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national intensification of effort in fish-
ing has been underway worldwide for
more than 10 years. While most resources
of the high seas have barely been touched
commercially, the exploitation of fish-
eries has been pushed to and even beyond
the practical limit in many regions of the
ocean. At least 11 commercially valuable
species of fish are already depleted or are
threatened with depletion off the coasts
of the United States alone. Most of these
species have for some years been cov-
ered by some sort of international fish-
eries agreement. From an average an-
nual catch of 700 million pounds in the
pericd from 1952 to 1960, the U.S. catch
off the New England coast was cut 40
percent to 418 million pounds in 1969,
while foreign catch increased from an
annual 7 million pounds to over 1.2 bil-
lion pounds in 1969.

As an example of conditions on the
west coast. in 1963 the United States
and Canada put out 104 halibut boats
in the Bering Sea, catching 11 million
pounds of halibut. In 1973 the 7 surviv-
ing halibut boats caught a fotal of 167,-
000 pounds of halibut. In the same pe-
riod the Japanese increased their trawl
catch 500 percent and in 1973 caught an
estimated 11 million pounds of halibut
incidental to the target catches. In my
home State of Alaska, Bristol Bay was
this year declared a State and national
disaster area because of the depletion
of salmon runs upon which the economy
of the area depends.

It was heartening for me to learn
several weeks ago through State Depart-
ment cables that widespread agreement
had developed in Caracas in favor of a
200-mile economic zone. The State De-
partment joined this growing interna-
tional concensus in a major policy shift
announced on July 11 in the Law of the
Sea Conference Plenary by Ambassa-
dor John R. Stevenson, leader of the
U.S. delegation. Ambassador Stevenson
proposed a 200-mile economic zone giv-
ing the coastal nation exclusive rights to
all seabed resources and preferential
rights to fisheries resources, meaning
that while the coastal nation would have
full sovereignty over seabed resources,
foreign fishermen would be guaranteed
the right to fish underfished coastal
stocks up to their scientifically deter-
mined maximum sustainable yield. Inter-
national navigation and overflight would
remain unhampered.

In the limited realm of fisheries S. 1988
closely resembles the State Department
proposal. It attempts to minimize eco-
nomic hardship caused traditional for-
eign fishermen of U.S. coastal stocks by
stricter conservation and management
regulations. The State Department pro-
posal is viewed as one of the most mod-
erate proposals now under consideration
in Caracas. Other economic zone pro-
posals enjoying major support call for
coastal State sovereignty over all re-
sources within 200 miles of shore, while
the most extreme proposals advocate a
200-mile territorial sea. The only nation
of major significance to expressly oppose
any kind of extended economic zone
is Japan which would like to see the
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acean beyond the present 12-mile contig-
uous zone remain high seas.

Of great concern to me is the fact
that although there now exists almost
universal agreement that the coastal na-
tion has the right to conserve and protect
its fisheries within 200 miles of shore, im-
plemertation of this agreement must
waif until all of the 80 issues under con-
sideration in Caracas have been resolved
and incorporated into a single compre-
hensive Law of the Sea Treaty. Many of
these issues presently arouse consider-
able controversy. Ambassador Steven-
son in his July 11 speech emphatically
stated that the U.S. delegation would ac-
cept nothing less than a single compre-
hensive treaty—this position is shared
by a number of foreign delegations.

Such a position may seem logical in
the conference chamber and unquestion-
abiy contributes to greater security for
the negotiator. But it does nothing to
answer the difficult reality we are facing.
It would be cruel irony if the mechanics
of the Law of the Sea Conference con-
tributed to a continued lawlessness on the
seas such that fish stocks are destroyed
while the world is working to preserve
them. A global consensus in their favor
will do our fishermen little good if their
livelihood is nonetheless destroyed.

The dominant theme at the dinner and
two luncheons with foreign delegates
arranged for Senators MUskIE, PELL, and
myself by the U.S. delegation in Caracas
was that one must not expect too much
of international negotiation. We were
told: “It takes time to build international
law.” This point was explained to me
at length by members of the Japanese
and Russian delegations. As a U.S. Sen-
ator I was counseled against taking ac-
tion to extend our fisheries management
authority.

I continue to believe that international
law governing the oceans is attainable
and eminently worthwhile, particularly
law preserving world fisheries. But if the
present lack of concern for basic conser-
vation principles on the seas persists
among some foreign fish operators for
the indefinite amount of time necessary
to conclude the law of the sea negotia-
tions then we may be left very little of
value to preserve. Enactment of S. 1988
by the United States will not be prejudi-
cial to the successful formulation of a
law of the .ea treaty. On the contrary,
S. 1988 conforms to world trends. As a
fisheries conservation measure S. 1988 is
a fair fisheries proposal which demand of
foreign fishermen only that they accept
the conservation measures we impose
ourselves. I am confident that, given the
consensus now evident in Caracas, any
eventual law of the sea treaty will affirm
or strengthen the fisheries protection
established through S. 1988.

There has keen no moratorium on in-
ternational fishing within 200 miles off
our shores in deference to the delibera-
tions in Caracas and the world consensus
evident there. It does indeed take time to
formulate international law and the na-
tions fishing our coastal and anadromous
stocks to the point of depletion are ap-
parently quite content to delay. We must
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act firmly and demonstrate openly that
we will not abandon our commitment,
enunciated in Senate Concurrent Reso-
iution 11, te preserve U.S. fisheries.
Strength, rather than weakness on this
iscue cannot but serve this Nation's over-
all interests and, in addition. remove an
important incentive for delay in the law
of the sea negotiations. I return from

aracas with the conviction that we must
act to extend our fisheries management
authority to 200 miles. The U.S. Congress
is now the ouly crganization caable of
taking measures to insure the survival of
U.S. fisheries.

Thank vou, 3r. Presidant.

THE GENOCIDE CONVENTION

Alr. PROXMIRE. Mr. President, the
International Convention on the Preven-
ticn and Punishment of the Crime of
Genocide may not redirect the flow of
international relations. For the accord
appears to impose a demand for selfless
action upon its signatories. And rela-
tions between world leaders and diplo-
mats have historically—and too often
necessarily—been based wholly upon
strict self or national interests.

But the convention will impose a new
constraint upon that traditional perspec-
tive. By defining genocide as an inter-
national crime and obligating the parties
to the accord fo action against perpetra-
tors of this offense, the convention erects
a significant moral barrier against this
horrible abuse of power. The price of this
defense is not high. In creating this col-
lective protection from genocide the
nations of the world need only surrender
their freedom to plan and impose pro-
grams of mass extermination.

This constraint will be fully effective,
however, only wher it has the support of
the major world powers. To date more
than 75 countries have ratified the geno-
cide convention. Regrettably, the United
States is not among that number.

Without American support the geno-
cide convention is only an empty gesture
toward international moral coopera-
tion, toward any change in the moral
blindness that has characterized the in-
teraction between nations. More im-
portantly, our failure to approve the
treaty is an unflattering reflection upon
our own ethical vision. Mr. President, it
is long past time we set aside our con-
cern with petly legalisms and move to-
ward immediate reconsideration and
ratification of the International Conven-
tion on the Prevention and Punishment
of the Crime of Genocide.

COMMUNITY SERVICES ACT—
A DANGEROUS BILL

AMr. McCLURE. Mr, President, one of
my constituents, Mrs, Harriet P. Crank,
of Bridge, Idaho, has brought to my at-
tention 2 statement which she and some
of her nelghbors have prepared after
reading the Community Services Act, I
am pleased to learn that my constituents
are aware of this dangerous bhill, and I
am particularly grateful to Mrs. Crank
for bringing this petition to my atten-
tion.
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I ask unanimous consent that it be
printed in the Recorp.

‘There being no objection, the petition
was ordered to Le printed in the Recorp,
as follows:

Peririon

Deaz SeNaToR McCLure: We are very much
alarmed by the Child & Family Services Act
now coming up before the House and Senate.

For this reason we want to invoke our
right to petitlon that was saved for us by
John Quincy Adams. So we are enclosing a
Petition to the Senate. and ask that you
present it for us.

We would very much like to have it in-
cluded in the business of the day and to ap-
rear in the CONGRESSIONAT. RECORD.

Your very truly,

Alvs. Henrietta Kelley, Rachel Wuuder,
Tewis L. Young, Jenny Young., Ray
elley, Alva E. Wunder, Patty Kelley,
Loverna Gerrard, Mary Long, LaVetta

locher, John Gincard. and L. D.
Naker.

Curl E. Richardson, Lyon Plocher, Royce
0. Tolman, Glenn W. Long, Donald C.
Kelley, Dolores Baker, LaRae Tolman,
Karen Fearnside, Alta Fowler, and
Filen Xeliey.

PETITION

Definilely, but definitely, seeking to go be-
yond the will of the people and their elected
representatives, the Community Services Act,
HR 14449, passed by the House of Represent-
atives (331-53) is the climactic expression of
congressinen who vote on bills they have
neither read nor studied, and have been
pressured into okaying.

Contradicting itself many times, the 180
page Act has provisions for asking the gov-
ernor of a state and the elected officials of
counties, cities and towns, if Community
Services may enter, but it also has definite
provisions for hy-passing any or all of these
officials if they say “No!” Similarly it by-
passes the people in an election. If the people
of an area vote against it, the Director is em-
powered to enter the area anyway and estab-
lish Community Services.

Opening an incredibly big pork barrel, so
ultimately disgraceful is the intent of the
Act, it has unscruplous auditing features
written into it. It says salarles paid to bu-
reaucratic employees of organizations subsi-
dized under the Act, “Shall not be counted as
Administrative.”

Authorizing more than $1.5 billfon for
Headstart, the Act covers almost everything
in the life of a low income family. It would
supplement the family’s food, provide medi-
cal and legal services, loan up to §3,500 for
15 rears at not less than 17, interest for a
down payment on a new home or to fix up
an old one, make loans to low-income busi-
ness men of up to $50,000 on the same terms,
direct vocational and pre-vocational educa-
tion, sporis of most kinds, child development,
day care, and ’ host of other goodies includ-
ing money for demonstrations that were not
illegal. The Director would even he empow-
ered to enter the bedroom with medical sup-
plies and assistance for ‘family planning.’ On
one page the Act says, “Use of Family Plan-
ning Services . . . shall not be prerequisite
to receipt of service from or participation in
other programs under this Act,” hut on an-
other page it says, “The Director is author-
ized to suspend further peyments . . . when-
ever he determines there has been material
failure to comply.”

Senator Curtis, of Nebraska, writing in the
CONGRESSIONAL RECORD, Says many members
of the House voted for HR. 14449 because
they felt they had to ‘“in order to survive
politically.” He says special poverty groups
have spent a year organizing “to protect their
private claims on the puklic purse” and that
this lobby has permeated nearly every Con-
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gressicnal district. Citing thelr OEO (Office
of Economic Opportunity) funding, Curtis
says they have “ridden to battle armed with
literally millions of dollars of public fund:
to advance their cause.”

Speaking of the Act’s provisions to “sup-
port local government and include their sa-
cial values and political objectives into every
community,” Senator Curtis says if this bil}
passes thie Senate, “We might as well abolish
Congress, abolish state and local government,
and simply turn over the authority which we
hold in trust from the people to the faceless
bureauerats who many feel already run
America,

YICHTING “AGEISM" IN
EMPLOYMENT

Alr, CHURCH. Mr. President, in the
last several months there have been some
heartening signs of progress in combat-
ing age discrimination in employment.
In April, the Fair Labor Standards
Amendments of 1974 became law and
extended the protection of the Age Dis-
crimination in Employment Act to em-
vloyees of Federal, State, and local gov-
ernnients. Coverage of private employers
was also amended to include those with
20 and more employees compared to the
former stipulation of 25 or more. I was
pleased to have sponsored these amend-
ments.

In May, Standard Oil of California
agreed to a settlement of $2 million in
the largest age discrimination award
ever. In June, the Labor Department
filed a complaint against two railroad
companies seeking $20 million on behali
of some 300 present and former em-
ployees in the largest suit ever filed. This
suit is particularly important in that it
challenges a mandatory retirement age
of 62.

These events are recounted in a per-
ceptive article by Sylvia Porter, “U.S.
Wars on ‘Ageism,”” in which she ap-
plauds the “new, no-nonsense crack-
down.” On the other hand, she points
out that while thousands of workers did
get some help under the law, there are
many, many more who did not. She esti-
mates:

The number of U.S. workers being hit by
this form of discrimination is surely in the
millions, not the thousands, and the amount
of money forfeited by these victims is surely
in the billions, not the millions.

I agree wholeheartedly with Miss Por-
ter, and while I, too, applaud the Labor
Department’s recent actions, I wonder
why the enforcement of the Age Dis-
crimination in Employment Act is con-
tinually starved for funds. The Congress
at the outset authorized $3 million for
enforcement of the act. This was re-
cently raised to $5 million because of the
extension of coverage. Yet the Labor De-
partment has asked for only $1,755,000
for funding in fiscal 1975—a funding
level which would support enforcement
activities at the 1972 level.

I am disturbed that the Department
does not back its increased responsib_il-
ities to enforce age discrimination inits
many guises with requests for adequate
funding. Also disturbing is the length
of time required to investigate cases. In
the Standard Oil suit, some of the em-
ployees were discharged as long ago as
December 1970. In the case of another
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jndividual with a legitimate complaint
which was brought to my attention, the
Department took almost a year and a
half to decide that it would not file suit.
Certainly part of this delay is the lack
of adequate investigative manpower.

The fiscal 1975 Labor budget is now
being considered by a subcommittee of
the Senate Committee on Appropriations
and I have asked Chairman WARREN
MaGNUSON to consider additional fund-
ing for these activities.

Funds spent in this way would not be
inflationary but would instead save pub-
lic money otherwise needed for unem-
plovment and welfare payments. The
savings in human resources is immeas-
urable.

Mr. President, I ask unanimous con-
sent that the article by Sylvia Porter be
printed in the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

U.S. Wars oN “AGEIsm”
(By Sylvia Porter)

The opening salvo has been fired at last
in a new, no-nonsense crackdown against
our most rampant and devastating form of
Job discrimination—*“Ageism."”

Just two months ago (May 15) the giant
Standard Oil Co. of California agreed in an
historic settlement of a case brought by the
Labor Department to award $2 million in
back pay to 160 older employes the com-
pany had illegally discharged between De-
cember 1970 and Dec. 31, 1973, because of
their age. The company also agreed to re-
hire 120 of these workers.

The settlement made history because it
was by far the largest ever made under the
little known 1967 Age Discrimination in
Employment Act.

One month later, the Labor Department
filed a $20 million suit against two of the
nation's leading railroads—the Baltimore &
Ohio and the Chesapeake & Ohio—on the
basis that the railroads had illegally fired,
demoted or denied work to no fewer than
300 employees between 40 and €5 in viola-
tion of the age discrimination law.

The Chessie suit made history not only
because of its size in dollars but also because
it challenged, for the first time in the law's
history, the company’s mandatory retirement
age of 62.

Should the workers involved be awarded
the full $20 million by the Baltimore Fed-
eral District Court, it would mean an aver-
age settlement of more than §66,000 for
eacl worker,

Should the ban on the mandatory retire-
ment age of 62 be upheld by this court, the
implication would be that virtually every
corporation now pegging retirement at this
age would be legally vulnerable.

These suits, says Labor Department attor-
ney William Kilberg, are merely a hint of
what's to come. Under the law, including
an important round of new amendments
signed into law by President Nixon along
with the minimum wage amendments on
Aprii 8:

Private employers with 20 or more em-
ploves may not discriminate against workers
between 40 and 65 because of their age un-
less age is a “bona fide occupational qualifi-
cation"--as, say, for baby clothes model.

The ban applies not only to hiring; it also
applies to hiring, promotion, awarding
fringe benefits, other job practices.

Job ads may not discriminate against older
workers (e.g., by specifying a “young person,”
“teenagers,” ‘“recent college grads”) and dis-
crimination by employment agencies and
unions also is banned.
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Coverage under the Age Discrimination
Act is extended to nearly 14 million federal,
state and local government employes. In
addition, the yearly budget authorization
by Congress for enforcement of this law was
increased from $3 million to $5 million.

Before you raise even a feeble cheer, how-
ever, let it be understood that the liberaliza-
tions and the new aggressive stance by the
Labor Department enforcers have been pain-
fully long in coming.

In an enormous number of workplaces, a
person who is over 40 is designated as an
“older worker.” Age discrimination in job
recruiting and job ads remains pervasive.

While in fiscal 1973, thousands of workers
did get some help from the Labor Depart-
ment Wage & Hour Division in keeping or
regaining job privileges which had been il-
legally denied them, the number of U.S.
workers being hit by this form of discrimi-
nation is surely in the millions, not the
thousands, and the amount of money for-
feited by these victims is surely in the bil-
lions, not the millions.

On top of this illegal discrimination, the
older worker in the United States (and
there are 37 million between the ages of 40
and 65) is being squeezed by today's mur-
derous infiation. And this squeeze is not
only on current incomes but also on care-
fully accumulated nest eggs and pensions.

The spectre of rising unemployment at a
time when today's gueasy economy could
quite easily tilt downward rather than re-
bound is far more serious to the older than
to the younger worker.

SHORTAGE OF NATURAL GAS

Mr. ROTH. Mr. President, in his speech
to the Congress and the Nation on Au-
gust 12, 1974, President Gerald R. Ford
set the tone for a new spirit of coopera-
tion between Congress and the executive.
President Ford’s call for “action, not
words” was a long-overdue plea for con-
structive leadership in the resolution of
the great problems facing this Nation.
His commitment to cooperative action
between Congress and the executive was
an important first step toward the de-
velopment of effective solutions to the
Nation's problems.

I was particularly pleased by the Pres-
ident’s endorsement of a Cost of Living
Task Force and a proposed economic
conference of members of Congress and
the executive branch, and leaders of
labor, industry, and agriculture to deal
with the vexing problems of inflation. For
the past 5 months I have been urging
my colleagues in this Chamber to estab-
lish such an anti-inflation commission
composed of representatives of all seg-
ments of the economy.

As the President noted in his address,
“inflation is public enemy No. 1,” and we
must make every effort to bring it under
control. The renewed spirit of coopera-
tive problem-solving he outlined will
make the finding and implementing of
solutions to our most pressing problems
immeasurably easier.

I do not believe that coordinated prob-
lem-solving should stop with inflation.
There are other important issues facing
this Nation, and we should take intelli-
gent and decisive action to resolve them.
These problems could also be approached
through the use of task forces to recom-
mend solutions to the President and
Congress. The task forces would not only
recommend policy alternatives to resolve
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timely issues, but they would also help
to cement the divisions that now exist be-
tween various factions of Government,
industry, and the public. Accordingly,
last week I wrote to President Ford urg-
ing him to establish a task force to ad-
dress the increasingly critical shortage of
natural gas.

Today, natural gas represerts 38 per-
cent of all energy consumed in the United
States. It serves 43 percent of the coun-
try’s industry and 150 million Americans
in their homes.

Since 1968, Americans have been con-
suming natural gas at about twice the
rate of its discovery. As a result, there
has been a continuing decline in our na-
tural gas supplies. Only a decade ago this
country had an 18-year supply of natural
gas. Today the proved reserves are less
than a 10-year supply. At the same time
our reserves were being depleted, we have
had an unprecedented and unforeseen
growth in demand, which has exacer-
bated further the growing stress on our
limited natural gas supply. In the past
year, this problem has reached critical
proportions.

In June 1974, the chairman of the
Federal Power Commission—FPC—
stated that there was “growing evidence
of a deepening and potentially crippling”
natural gas shortage. The Federal Power
Commission has pointed out that some
areas of the United States face critical
natural gas shortages next winter and
spring, particularly the Atlantic coast.
The FPC predicts curtailments of firm
natural gas supplies for 1974-75 will in-
crease by 80 percent over last winter;
the shortage is anticipated to reach 1.8
trillion cubic feet. In addition, the cur-
tailment of interruptible users over the
same period is anticipated to increase by
60 percent to 0.2 trillion cubic feet. Thus,
the natural gas supply deficit is expected
to reach 2 trillion cubic feet, which is
nearly 10 percent of total natural gas de-
mand.

The future outlook, if present policies
are continued, is even more startling. By
1980 the shortage is expected to reach 9
trillion cubic feet and by 1990 it will be
17 trillion cubic feet. The severe economic
dislocations in the next decade are all too
apparent if reserves are not increased
substantially by new discoveries.

The reality of the shortage of natural
gas is unquestioned. The question is
should the shortage have occurred in the
first place and can it be overcome in the
future?

Gas industry estimates indicate that
there is an abundant supply of natural
gas to be tapped which could satisfy both
our immediate needs and those for the
foreseeable future. According to these
estimates, the quantity of natural gas
known to be recoverable on the basis of
available technology and current geo-
logical and engineering data as of De-
cember 1972 was 266.1 trillion cubic feet
in the United States, including Alaska.
At that time, estimates of ‘“potential”
natural gas supplies; that is, gas not yet
in proved reserves, ranged from 1.146
trillion cubic feet to as high as 6.600
trillion cubic feet. The low estimate of
“potential” reserves is significant when
it is noted that it is over 50 times this
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country’s 1972 consumption. It is for this
reason that the natural gas shortage has
been said to result not from an inade-
quate domestic resource base. but rather
from a lack of incentive to explore for
and develop new resources.

Since 1854. when the Supreme Court
extended the authority of the Federal
Power Commission over the sales of nat-
ural gas producers where the gas is sold
for resale in interstate commerce. a con-
troversy has raged between broducers
and consumers. The producers have
charged that the price of natural gas has
been kept artificially low, creating disin-
centives and causing shortages. On the
other hand. consumers believe that regu-
lation is essential fo prevent exorbitant
pricing with no assurance of additional
supplies. The result has been a legisla-
tive roadblock for 20 years.

In my letter to the President. I called
attention to a number of other problems
associated with the shortage of natural
gas that require congressional direction.
While the shortage can only be corrected
by additions to the proved reserves, a
time-consuming process. the threatened
curtailments of natural gas to the nearly
3 million commercial and industrial
users require a different type solution—
how to use the available supplies in the
most eguitable manner. It is important
to note that these curtailments will man-
ifest themselves in varying degrees in
various regions of the country. depend-
ing upon the supply posture of specific
pipeline companies.

The impact these shortages will have
is vividly demonstrated by Delaware’s
problem. The Transcontinental Gas Pipe
Line Corp.,, which services the First
State, anticipates that curtailments will
vary between 23 and 33 percent over the
next year. This curtailment could have a
profound economic impact. For example,
Delmarva Power & Light Co., the local
distributor, reports it will have to curtail
power to industrial customers with a to-
tal employment of over 16,000 people and
an annual payroll in excess of $180 mil-
lion.

Delaware is not alone in facing this
problem. If the Federal Power Commis-
sion’s predictions are correct—and we
have no reason to believe they are not—
similar shortages will begin to affect in-
dividuals and industries throughout the
East, Midwest, and Southeast.

‘The obvlous solution is to rely on the
independent and executive agencies to
dezl with the anticipated shortage. Un-
fortunately, the Federal Power Commis-
sion, the Federal Energy Administration,
and other agencies do not have the
necessary powers to deal with the immi-
nent shortages. In response to this situa-
tion, on June 19, 1974, I introduced
S. 3677 to authorize the Federal Power
Commission to allocate scarce supplies
of natural gas.

As we all know, it takes more than the
introduction of legislation to solve prob-
lems. Notwithstanding the introduction
of more than 1.500 bills in the 93d Con-
aress, literally hundreds of hearings and
many extensive investigations, legislative
progress on energy problems has not
been impressive. Five major energy bills
have been enacted by the 93d Congress,
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only one of which will add to the supply
of natural gas.

Additional legislation, while it is im-
portant, is not the final answer. What we
need is a national consensus on national
problems. In my opinion, the hest way ta
get this consensus is through well-con-
ceived programs developed by task forces
comprised of knowledgeable representa-
tives of the Congress, the executive, busi-
ness, labor, consumer groups, and other
interested citizens.

Therefore. I have requested the Presi-
dent to establish such a task force to
recommend a program for resolving the
myriad of problems associated with the
natural gas shortage. I would envision
this task force to consist of 10 to 15 per-
sons to examine both short- and long-
term problems in natural gas supply.
Congressional representation should be
two from each House, one from each
political party. The task force would have
a life of 90 days, and would have avail-
able to it the talents and resources of
all branches of Government.

The task force would be instructed to
provide the President and the Congress
with a pragmatic program with sufficient
appeal to permit its timely implementa-
tion. Upon request by the President, Iam
confident that task force members would
subjugate their personal interests for the
national good; and would, through an
openminded consideration of the issues
and alternatives, hammer out a con-
sensus that could be supported by the
majority of the concerned parties.

Mr. President, the past few months
have been extremely difficult ones for all
Americans. The constitutional crisis
brought on by Watergate has tested the
very foundations of American Govern-
ment. That crisis is now behind us. It is
time to undertake a new spirit of coopera-
tion in the resolution of the critical prob-
lems facing this country. I feel that task
forces of the kind I am recommending
on the natural gas shortage would be an
effective way to develop meaningful solu-
tions to our major national problems.

I expect to propose other task forces to
President Ford and my colleagues in the
Congress in the next few days.

Mr. President, I ask unanimous con-
sent that a copy of my letter to President
Ford be printed in the Recorbp.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

U.S. SENATE,
Washinglon, D.C., August 16, 1974.
Hon. Gerarp R. Forp,
President of the United Staies,
The White House, Washington, D.C.

Dear Me. PRESIDENT: Your speech to the
Joint Session of Congress on August 12, 1974,
was an inspiration to all Americans. Your call
for “action, not words” was a long-overdue
plea for constructive leadership in the reso-
lution of the great problems facing this na-
tion. I was also gratified to hear you urge
cooperaiive action between the Congress and
the Ezecutive in the solution of important
problems,

Your endorsement of a Cost of Living
Task Force and a proposed economic con-
ference of Members of Congress, the Execu-~
tive Branch, and leaders from labor, indus-
try, and agriculture was a positive step to-
ward dealing with inflation. For the past
five motiths I have been urging the Congress
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to establish such an anti-inflation commis-
sion composed of representatives of all seg-
ments of the economy.

As vou aptly stated, “inflation is public
enemy number one” and we must make every
effort to bring it under control. I do not be-
lieve that coordinated problem-solving
should stop with inflation. There are other
important issues facing this nation, and we
should take intelligent and decisive action
to resolve them. I would urge you to give
serious consideration to the establishment
of other task forces on problems critical to
America’s future. One area which should
receive immedlate attention is the shortage
of natural gas supplies.

The Federal Power Commission (FPC) re-
cently pointed out that many areas of the
United States face critical natural gas short-
ages next winter and spring. The FPC pre-
dicts curtailments of firm natural gas sup-
plies for 1971-1975 will increase by 80 per-
cent over last winter; the total natural gas
supply deficit is expected to reach 2 trillion
cubic feet, which is nearly 10 percent of the
total interstate natural gas demand.

By 1980, the shortage is expected to in-
crease to 9 trillion cublc feet and by 1990
to 17 trillion cubic feet if present policies
are continued. The economic and social im-
plications of these shortages are profound.

A wide range of industries and public serv-
ices depend on natural gas. In fact, natural
gas supplies one-third ~f the nation’s total
energy requirements, With alternative fuels
also in short supply, the number of options
available to gas users is limited. Thus, many
plants have already announced preliminary
plans to layoff thousands of employees if
supplies become scarce. This action will be
duplicated nationwide, and will become more
serious in the future, unless we take steps
now to improve our response 1o this eritical
issue.

Answers must be found to the legislative
deadlock that has thwarted the development
of natural gas policies that would expand the
supply of gas and minimize the impact of
the shortage of this national resource. Ia-
ability to find a solution to the country's
energy problems is certainly not due to in-
adequate attention by Congress. Countless
hearings by more than 30 Senate, House, and
Joint Comumittees and over 1,500 bills in the
93rd Congress attest to this. Yet, only one
measure (the Alaskan pipeline bill) has been
enacted that will provide additional oil and
gas.

‘The controversy that has existed in Con-
gress for 20 years between those who seek
deregulation of wellhead natural gas prices
and those who believe regulation of prices
is inviolate is typical of the hard problems
to be addressed. Other complex Issues re-
quiring declsions are:

Should the end uses of gas be restricted
to protect higher-priority users?

Should available supplies of natural gas
he allocated to minimize economic disrup-
tions?

Should the jurisdiction of the Federal
Power Commission extend to intrastate oper-
ations?

Are the estimnates of avaijlable gas reserves
reliable?

Should millions be expended to manufac-
ture synthetic gas or import liguified natural
gas?

In my opinion, a program acceptable to
hoth the Executive and Legislative Branches
that will best meet the needs of our country
can most effectively be formulated in the
shortest time by a task force for natural gas.
Therefore, I urge you to establish such a task
force. I would envision this task force to con-
sist of ten to fifteen persons from Congress
(two from each House), the Xxecutive
Branch, private industry, labor, consumer
groups, and other interested citizens. The
task rorce would have a life of 90 days, and



August 21, 1974

would make reconunendations for realistic
solutions to both short- and long-term nat-
ural gas problems.

The task force would be instructed to pro=~
vide you and the Congress with a pragmatic
program with sufficient appeal to be imple~
mented readily, At your request, I am con-
tent the task force members will subjugate
their personal interests for the national good,
and will, through an open-minded consider-
ation of the issues and alternatives, hammer
out a consensus that can be supported by the
majority of the concerned parties.

Over the past eight years, it has been my
distinct pleasure to serve with you in both
the House of Representatives and the United
States Senate. I look forward to working with
you on the important problems facing the
United States, including inflation and the
natural gas shortage. To this end, I shall
suggest, in the next few days, the establish-
ment of additional task forces to examine
major national problems.

Sincerely,
Wirriam V. RoTH, JR.,
U.S. Senate.

LEARNING CAPACITIES AND CON-
TINUING EDUCATION FOR OLDER
AMERICANS

Mr. CRANSTON. Mr. President, I in-
vite the attention of my colleagues to
the text of remarks by Stephen Horn,
president of California State University
at Long Beach before the Senior Citi~
zens League, Inc., in Seal Beach, Calif.

President Horn is interested in help-
ing older people achieve the full poten~
tial of their later years and considers
that recent studies reveal some impor-~
tant facts about the capacities for con-
tinuing growth in older persons. He
points out the following: tests show that
with stimulus the brain potentially can
perform at its maximum capacity
through age 90. Senility, these same
studies show, is a conditioned response,
especially prevalent in a society such as
ours which has been politically, socially,
and educationally preoccupied with
youth. Learning does not decline sig-~
nificantly with age; the ability to learn
at ages 50 and 60 is about equal to that
at age 16.

President Horn believes that from ages
25 to 55—during one's working career—
there ought to be a recurring pattern of
formal educational training, as well as
educational opportunities for the retired
person who wants to take advantage of
increased leisure time for personal en-
richment and continued self-develop-
ment. Several imaginative educational
programs have already been initiated in
U.S. colleges and universities to meet
these needs, including such programs at
California State University, Long Beach,
as a counseling course, a preretirement
training workshop, a self-paced program
in evaluation and strengthening study
skills and learning processes for those
wishing to reenter a college, an activity
course in theater appreciation, photog-
raphy, and others. But there is nothing
in this country yet to compare with the
“Third Age College,” a new division of
the University of Toulouse in France,
where the pace and curriculum is spe-
cially geared to those over 60.

The expansion and development of
such continuing educational opportuni-
ties is seen by President Horn as an im-

CONGRESSIONAL RECORD — SENATE

portant item on our national agenda for
the 1970’s.

I ask unanimous consent that the full
text of his remarks be printed in the
RECORD.

There being no objection, the text was
ordered to be printed in the REcorb, as
follows:

He Wno Learns LoNgest Lives BEST AND
ProBaBLY LavuGcHs A Lot Morg, Too
(By Stephen Horn)

Carlos Chavez, Mexico's leading conductor
and composer and our artist-in-residence at
California State University, Long Beach for
the past six weeks, was born in 1899. He wit-
nessed the first flight of the airplane and the
walk on the moon and probably has been
privy to & host of other similar historical
comparisons which make him in his own
being an integral part of the history of the
past three quarters of a century. He was a
friend of Stravinsky, colleague of Schoenberg,
and many other musical greats, and he came
into our University this past month and a
half and inspired students and faculty alike
by his continuing creativity, his enthusiasm,
his genius, and his humanness. For the first
time in his long musical career, he conducted
a symphonic band. He lectured in Spanish
on Mexican folk music. He was the occasion
for our first bilingual press release. He ran
our Dean of Fine Arts, who is 43—but aging
fast—ragged. My 32-year-old executive as-
sistant, who escorted him for an afternoon’s
excursion to Disneyland, says he is every-
thing in a man she has ever looked for. Now
that is not what I call growing old.

Two weeks ago, Robert Maynard Huichins,
former President and Chancellor of the Uni-
versity of Chicago, founder and since 1959
head of the Center for the Study of Demo-
cratic Institutions in Sants Barbara, came to
our campus as guest of honor and principal
speaker for the dedication of the University’s
new Graduate Center. He, also, was born in
1899. He still speaks with the clarity and in-
cisiveness and wit and relevance which have
characterized his past 51 years as a noted
educator and intellectual, and, which have
for all those years made people reexamine
their values in the light of his. He is tall,
trim, with a dignified, imposing bearing. Now
that is what I call “Dynamic Maturity”.

‘What is it these men—(and it is just co-
incidence that it is two men relevant te this
topic that were recently on our campus,
ladies. I could name many women with simi-
lar qualities. We all remember the energy of
Eleanor Roosevelt and have seen that of
Golda Meir). What is it these individuals
have in common? An active, still-curious end
creative mind, & love of life and learning, a
certain humility, and experience in living
that puts the world in perspective and in-
spires those around them.

Obviously, and unfortunately or fortu-
nately as one might view it, we are not all
going to be a Chavez, & Hutchins, 8 Mae West,
a Grandma Moses, an Alice Roosevelt Long-
worth. But we are all going to get one year
older each year, and I think it is of some
relevance, therefore, to know that tests show
with stimulus the brain can potentially per-
form to & maximum through age 90. Senility,
these same studies show, is a conditioned re-
sponse, especially prevalent in & society such
as ours which has been politically, socially,
and educationally preoccupied with youth.
Senility is not an inevitable result of human
growth. Much of it, I suspect, is unnecessary.
Learning ability does not decline significantly
with age; the ability to learn at ages 50 and
60 is about equal to that at age 16.

Why, then, are not all retired people as
eager to learn as freshmen arriving at col-
lege in the fall? Why are those over 52 not
enrolled in college courses by the dozen?
Why are so-called “rest” homes doing such
& booming business? These are important
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questions; there are important answers and
there are a number of reasons, and many
of them involve a reexamination of the whole
concept of higher education and the role
of the public university such as California
State University, Long Beach.

Retired people vary in their abilities as
do other age groups; not all have the native
ability for college level education but many
have. This is actually an area where those
retired persons who are capable of success
in college—and a survey of some 2,000 re-
tirees in California shows that more than
30% fall into this category—can provide a
valuable community service in learning to
aid and communicate with those, who are
peers in age, but who lack formal education
or commensurate experience, and who do not
have basic learning skills. This group tends
to withdraw, and their isolation leads to
more rapid mental and physical deteriora-
tion.

However, even among those individuals
suited for college education there are cer-
tain myths and traditions that work against
the motivation necessary to continue the
educational process: the idea that older per-
sons cannot learn (the old-dog/no new-
tricks syndrome), or the idea that the eld-
erly have poor memories are myths. Many
older adults suffer from insecurities and
fears of not being able to fit into or adapt
to what they see as youth-dominated educa-
tional activity. This image would not last
long were it more widely known that our
oldest freshman enrolled as a student in
Comparative Literature in the fall of 1973,
at the age of 81. Actually we have 87 stu-
dents at the University between the ages
of 60 and 81, and 476 between the ages of
50 and 59. ~

One of the greatest deterrents, however,
has been what a member of our own faculty
calls “an absence of scholarly recognition of
the older American”. The fact that the needs
of the older individual have been ignored in
educational planning and the fact that
higher education—its programs and courses—
has been traditionally viewed as belonging to
the exclusive realm of the 18-22 year old,
mainly living on campus or within easy ac-
cess to campus, are evidence that the typical
university is not geared to the educational
needs, and formats, and delivery systems re-
quired by the adult student and especially
by the senior adult citizen. Most such indi-
viduals have never been made aware of the
opportunities and potentialities before them.
or if they are aware they have been deterred
from participation by a number of obstacles
such as the increasing cost of education at a
time when relatively fixed incomes such as
Social Security are not rising as fast, as the
cost of living. In competition with the hasic
necessities of food, clothing and shelter, edu-
cation in many instances simply had to take
the lower priority.

For the adult citizen, the choice between
the necessities of life and education can no
longer be tolerated. From its founding. the
United States has made a growing commit-
ment to the values of an educated citizenry.
and, particularly in California where educa-
tion has been provided at public expense.
Now, that citizenry lires longer. As a result
of improved medical technology and better
living standards between 1950 and 1370, the
over 65 population increased at more than
twice the rate of the under-45s. Today some
20 million elderly individuals make up 10
of the total population. One in every 10
Americans is in this catgeory. At the present
rate of increase, approximately half the pop-
ulation will be over 50 vears of age by the
year 2000, and the trend is toward earlier and
earlier retirement. In addition, California has
one of the largesty concentrations of older
Americans in the nation. By 1983, when the
population will have passed the 25 million
mark, California will have more than 2 mil-
lion persons 65 years of age and over.
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The consequences of this trend are two-
fold, and when aggravated by inflation. indi-
cates an inescapable responsibility on the
part of the entire educational system in this
state. One consequence I will call, for want
of a better term, social isolation. For those
who are more afluent, with Social Security
and private retirement funds, there is a move
toward planned retirement communities such
as this one where persons under 52, in this
case, are excluded. On the other end of the
income scale, we see the same exclusiveness
but in what has been less attractively label-
led the “geriatric ghettos™ of the inner cities.
Actually, the income statistics are not en-
couraging; the over-65 community is the
only group in which the number of poor is
rising.

Such isolation. especially among the less
fortunate, often leads to a loueliness which
coutributes to the symptoms oi seuility and
expedites fulfillment of that condition. Our
current rate of inflation, however, is in-
creasingly pulling the elder!y all along the
economic continuumn bolt upright and fight-
ing mad. They are more concerned than ever
before fer their own rights—n economics, in
education, in social aflairs, in housing. in
credit. and in a number of other areas. And
bhecause of their rising numbers, their strong-
er sense of community, and the general irend
among groups in the nation tcday who see
themselves oppressed, there is an increasing
tendency o establish an identity and insist
on their civil rights. Older Americans are or-
ganizing again for the first time in more than
40 years. Our older citizens have not heen
more active politically since Dr. Francis E.
Townsend, retired and living in Long Beach,
1ssued the “Townsend Plan™ to care for the
elderly during the Depression. There are now
more than 300 national organizations repre-
senting the interests of the old; they are
calling upon the elderly to become issue-
oriznted. These organizations are becoming
more and more militant. The most militant
was established as the Gray Panthers several
vears ago. It now numbers some 2.000 mem-
bers (157, of which are under 65) and it
vows to fight “again“—discrimination based
on age. The American Association of Retired
Persons, headquartered in Long Beach, claims
6.5 million members and a substantial growth
rate each month. In two years the National
Council of Senior Citizens has grown from
some 1.7 million members to 3.5 million.
There are the National Counci! on the Aging
which has some 1400 organizational affiliates
and the California Legislative Council for
Older Americans with about 50.000 members.

Politicians who have seemingly been pre-
occupied with yourh cannot continue to
ignore the older American. Educatiors, hap-
pily, have been a little less slow to recognize
and to respond to the increasing demand of
the uadult population for educational pro-
zrams relevant to their needs, for as our
traditicnal enroliment has declined we have
had 10 hecome more sensitive 1o new and
poicrtial constituencies. More important, as
an educator, I, and others like me, have
recognized that in an age of ever-increasing
complexity of social and technuological sys-
tems. it is more essential than ever before
1o provide an education through swhich the
mdividual can come to grips with his or her
own values, with those of his or her society,
and with those of the broader world be-
vound—to provide a steadily bhroudening hase
on which a person can continue to learn and
5 grow as an individual, regardless of age.
This kind of educational commiunent
10ws no bounds in terms of age or previous
1 of formal schooling. It is an approach
1 seeks to spread formal education over
a person’s entire lifetime. Fron. azes 25 to 55.
iizere ought to be a recurrent pattern of
iormal educational training during a work
reer in the United States as there is, by
vernment subsidy (of the family as well
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as the individual) in several European coun-
tries. This serves to maintain a current and
productive work force by keeping the in-
dividual up to date in terms of technological
skills and theoretical understanding and by
providing retraining for workers whose jobs
are endangered by technological change. How
much better it is to re-educate individuals
during their working years before they are
forced to pick up unemployment checks of
limited duration which provide little hope
and no opportunity upon which to build a
new career. But there are also important
spin-offs from this approach which should
pe carried beyond the working years into the
retirement years. These include reducing the
gap between the educated young and the
older generation, preserving the ability to
learn. rasisting the rigidities of advancing
age. and maintaining social awareness.

This re-entry education, as I call it, is
applicable to the older worker who may be
handicapped by obsolete skills, by a lower
level of Tormal education than younger col-
leagues, or by a lack of self-confidence. Re-
entry education is also extremely relevant to
the retired person, who may be as young as
55, who wants to take advantage of increased
leisure time for personal enrichment and
continued seif-development, and who has
interests that range from current events.
politics, foreign languages, and music and
art appreciation. Lo the fine and applied aris
and crafts. Re-entry education is relevant
also to the individual who chooses to become
involved, either on a volunteer, part-time,
or even full-time basis in some community
service such as day care centers, recreation,
therapy or health care, or working with
handicapped children or cther older adults:
this individual may well find that to embark
on what actually may he a new career re-
quires formal retraining. Re-entry education
is relevant to the person who was caught in
vouth by the Depression and who finally sees
an opportunity to earn the degree which has
been too long denied. Re-entry education is
relevant to the individual facing retirement
on a limited budget who finds himself or
herself needing to know about finances. in-
vestments, income tax, health, esiate plan-
ning. consumer education, nutrition, health
and physical fithess, insurance, car repair,
legal services, employment discrimination,
and housing improvement. Re-entry educa-
tion is, in short, relevant to you all.

Today, an increasingly significant portion
of higher education is either taking place
outside traditional institutions or in non-
traditional modes, such as the on-campus
Weekend College at California State Uni-
versity., Long Beach which is designed to
attract adulls who have not had a college
education or those who want to reeducate
themselves in new areas. This program, which
we expect to offer again next fall, is an inter-
disciplinary approach with basic courses such
as "Explorations in Cultural Creativity” that
give students an exposure to a variety of
disciplines in a matter of months rather
than the years which the traditioual uni-
versily pace on a course-by-course basis
would require. In addition special weekend
intensive workshops arc offered off campus
through continuing education. Courses are
being developed in areas such as Allied
Hcalth training which will be offered through
the California Instructional TV Consortium.
An External Degree movement is developing
which will permit individuals to utilize spe-
cial courses designed for their needs as well
as to draw on existing courses which are
already in the regular curriculum of different
campuses. When fully developed the external
degree program will lead to various bacea-
laureate and master's degrees.

The campuses of America, and especially
those public Institutions of higher learning
in California, are no longer the traditional
medieval foriresses bhehind whose walls all
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educational activity must occur. They can-
not afford to be isolated. With development
of the continuing education or off-campus
mode, there are limitless possibiilties and op-
portunities for educational institutions such
as ours to work with particular groups to
develop programs tailored to special needs
such as yours.

This process will be speeded up as evolving
constituencies, including senior adults, place
new demands on universities and colleges to
meet their cultural, social, recreational, and
occupational needs. This means providing
educational experiences which will allow a
chance for self-expression and involvement
in the mainstream of society.

It will be up to institutions such as Cali-
fornia State University, Long Beach, to pro-
vide you with those opportunities, but that
will take some learning and readjustment on
our part, for the older citizen definitely has
different needs than the constituencies we
have been more accustomed to serving. We
will, for example, have to explore ways of
providing credit for learning by experience,
ways to simplify admissions and the stop-out
and re-entry process, and ways to establish
campus classes offered with the option of no
credit or grade. Perhaps a special “audit”
status should be established such as at Ohio
State University's “Program 65” which does
not require examination or papers from its
participants. There is no flunking. Learning
is free and for its own sake, but those en-
rolled have all the library and recreationatl
privileges of any other student. We will need
personnel who are able to advise the older
adult on academic programs and even job
planning and placement. We will need faculty
who can conduct classes in a way that will
take note of and utilize the experience of
the older students, allowing them to be
active participants in the class, rather than
passive listeners in a lecture. We may well
look to the expertise that exists within the
very ranks of the population we are seeking
to serve, for their services as teachers, special
lecturers, and coulselors.

Imagine what a fascinating learning proc-
ess it will be for both faculty and younger
“oldsters” in campus classes, people who
fought in the First World War, lived through
the Prohibition era, danced the Charleston,
and who can offer a very special personal per-
spective to the texthbook treatment of various
aspects of the twentieth century. More than
that, it will provide a channel for social in-
teraction of such value and of such critical
and mutual benefit to young and old alike,
that I think it important enough from 2
sheerly educational viewpoint—in addition
to the social and the economic perspectives
I noted earlier—to facilitate this process by
offering these educational opportunities to
those over 65 free of all charge. I have
formally proposed this to the Vice Chancel-
lor for Academic Affairs of the California
State University and Colleges system and
hope the idea will be received fuvorably and
rapidly by the Legislature. I am also hopefu!
that both labor and management will recog-
nize their responsibility through the collec-
tive bargaining contract to fund educational
opportunities for worker, spouse, and family
during the working years as well as the re-
tirement years.

There are already a number of precedents
for facilitating the re-entry of older aduits
into the educational process, The “Third Age
College”, for example, is a new division of
the University of Toulouse in France where
the pace and curriculum is specially geared
to those over €0. The United States has noth-
ing to match this, but there are more modest
programs springing up around the country.
A small number of institutions already offer
tuition-free education to older Americans,
hut one of the most imaginative approaches
seems 10 be at Western Washington State's
Fairhaven College which has experimented
with what has been titled “multigenerational
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living.” At Fairhaven, individuals ranging
from 60 to 80 pay modest fees to live in
dormitories on campus that also house day
care centers for preschoolers, While auditing
classes and attending lectures and concerts,
these new students also help out in the cen-
ters, providirg not only services but also
guidance and perspective for their younger
campus neighbors.

While at this moment we do not have the
flexibility or resources for an undertaking of
that magnitude, we do have the capability
now to provide instruction—either right here
at Leisure World, or for example, at public
libraries or other community facilities which
provide easy access to all senior adults,
Although I would clearly prefer to be able
to offer such services free, thereby insuring
equal access to all older adults, this approach
is not at present legally or economically pos-
sible. The Learning Assistance Center on our
campus can prepare specific self-paced edu-
cational programs in many subject areas on
cassettes which can be used at your leisure
with any standard tape recorder. This same
method can also be used to upgrade or
refresh fundamental learning skills.

A number of new programs designed for
senior citizens are being planned in the
Office of Continuing Education. These will
include a counseling course, a pre-retirement
training workshop, a self-paced program in
evaluation and strengthening study skills
and learning processes for those wishing to
re-enter a college or university, an activity
course in theatre appreciation, photography
and others. However, in developing new pro-
grams for retired and semi-retired persons,
the University’s Continuing Education pro-
gram is desirous of serving your needs and
interests and would like to work with you
or your representatives in developing both
short-term courses of your choosing as well
as a systematic long-range plan which could
involve a combination of concurrent enroll-
ment in university offerings, extension pro-
grams housed in convenient locations, non-
credit workshops, external degree programs,
seminars, and institutes. Such a program
would be limited only by its academic and
fiscal viability as well as your aspirations,
desires, and dreams. Through contact with
the various organizations which I mentioned
earlier, or the Leisure World Corporation,
special classes can be arranged to meet your
needs and demands, and I look forward to
greater cooperation between this community
and our campus commmunity in the days
ahead.

I am encouraged to know, as I think you
will be, of the current effort underway to
develop a one-year comprehensive statewide
plan for eductaional programs to serve the
needs of California’s elderly citizens and to
provide a five-year statewide plan of effec-
tive education and supportive services in the
erea of aging. This grant is the first state-
wide coordination of the three public seg-
ments of higher education in California—
the University of California, the California
State University and Colleges system, and the
Community Colleges. It is specifically de-
signed to make older citizens in the state
more aware of existing educational oppor-
tunities and to recommend new areas in
which programs and services need to be de-
veloped. Working together with the private
colleges and appropriate agencies and orga-
nizations, such as the Institute of Life-
long Learning in Long Beach, this study of
educational and research needs will hope-
fully result in a systematic method of meet-
ing the desires of the older adult—and ine
creasing their awareness of the opporunity
for continued education.

An exciting program is already underway
on our campus—the Ploneer Project—estab-
lished by the Asian Studies Center. Under
this program Japanese-American students go
back to their grandparents or greatgrand-
parents at home and record oral histcrles
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end gather old phcotographs, thereby gaining
a greater sense of awareness and apprecia-
tion of their cultural heritage, a more per-
sonal sense of history, perhaps even a greater
appreciation of older people. At the same
time, through this kind of communication
and inquiry, the elder has possibly bridged
what may have been a formidable cultural
and communications gap with the grand-
child, the younger generation, “over-Ameri-
canized” youth, and In the process the
grandparent may have gained a renewed sense
of self-respect and self-worth, because some-
one has demonstrated interset in such ex-
periences and knowledge. This program has
potential as a model which can be applied
to other groups of older people who tend
to be isolated, suffering acutely and decaying
rapidly as a result of inability to cope with
the social dislocation of the fast-moving
twentieth century.

Lastly, I want to return to a point I men-
tioned very early in my remarks—the poten-
tial role individuals such as you and the
population of other Leisure World communi-
ties might play, with further specialized
education, to aid those of your age group
who are less fortunate economically, often
living in the inner city, often alone, and
frequently from an educationally deprived
ethnic minority background. All the formal-
ized educationzal programs in the world are
not enough to instill the kind of spirit and
motivation and caring I have been talking
about. There is, I think, a specific and cur-
rently unfilled need for people who not only
understand the special problems of the el-
derly, but who, more importantly, can
establish a meaningful rapport with them.
You could aid, for example, in teaching
groups of the needy elderly (many of whom
do not even have the funds to ride to free
museums or to attend free classes were they
so motivated) how to establish laundry, food,
or transportation cooperatives or provide the
methods of accomplishing the hundreds of
other things that would improve living. You
might be able to serve as a demonstration
and inspiration of what they can do for
themselves. You would also be providing a
critical and now missing link between the
educational institution and the elderly per-
sons who are now simply surviving, rather
than living with the dignity due them.

Statistically, we know that contemporary
Americans are living longer, potentially they
have 2 more productive life than their prede-
cessors, yet they are often failing in an era
of great mobility where the rapid pace of
undreamed of events can lead to a sense of
frustration and shattered seli-image. We
also know that the older population is the
fastest segment in the nation. These trends
contain the elements of personal frustration
and soclal disaster. They also contain an
opportunity for advancement and influence
that has been unimaginable in the past. That
choice is ours and it must rank high on our
national agenda for the 70's.

It is time we revised our concept of “old”
to “long-living” and accented not the declin-
ing powers of aging but the rising knowledge
and experience which results from a long life.

THE PETROLEUM INDUSTRY

Mr. HRUSKA. Mr. President, the jun-
jor Senator from Oklahoma (Mr, BART-
1ETT) is one of the better informed
members of the Senate on the subject of
energy, and especially with reference to
the history, structure, and functioning
of the petroleum industry.

The Senator served as State legislator
and later as Governor of a State which
has vast activity and volume of petro-
leum in all of its aspects.

These official activities have served as
a firm and practical foundation for the
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autherity with which he speaks on the
subject. And those experiences as leg-
islator and Governor were followed dur-
ing later years and when he came to the
Senate by additional study and action as
a member of the Committee on Interior
and Insular Affairs.

Recently, he testified before the Sub-
committee on Antitrust and Monopoly
on which I serve.

The subcommittee hearings had for
their subject the structure of the petro-
leum industry, the degree of concentra-
tion and competition which exist in it,
the interrelationship of its component
parts, such as exploration, development,
production, pipelinss, refining, distribu-
tion, and so forth.

Several bills are pending in the suk-
committee relating to industrial reorga-
nization generally of some of the Na-
tion’s basic industrial corporations, in-
cluding those in the petroleum industry;
and also some bills relating to divestiture
of larger petroleum companies of some
of the component segments of their
activities.

The text of Senator BarTLETT's testi-
mony indicates a very complete under-
standing of the issues and the problems
in the legislation as well as in the energy
field. He very ably analyzed both the
bills and the issues and commented upon
them in very knowledgeable fashion.

Mr. President, I ask unanimous con-
sent that in order that my colleagues and
other readers of the REcorp may gain a
better understanding of this complex
subject that Senator BarTLETT's state-
ment together with attachments thereto
be printed in the Rrcorb.

There being no objection, the state-
ment and attachments were ordered to
be printed in the REecorp, as follows:
REMARKS BEFORE THE SUBCOMMITTEE ON

ANTITRUST AND MONOPOLY BY SENATOR

DEWEY F. BARTLETT

I would like to thank the Commitiee for
allowing me to appear today and give my
views on the consequences of restructuring
the petroleum industry.

This is the first time that I have had the
opportunity to share the testimony given
before the Senate Interior Special Subcom-
mittee on Integrated Oil Operations during
the ten days of hearings between November
28, 1973, and February 28th of this vear.
‘The basic purpose of those hearings was to
determine whether the market behavior of
the petroleum industry is characteristic of
genuine competition or of oligopolistic ccllu-
sion.

‘Those hearings afforded all of the members
of the Special Subcommittee an opportunity
to gain a better understanding of the en-
ergy industry and the operations therein. By
increasing our collective wunderstanding,
Congress, in my opinion. can better develop
energy policies which will not only amelio-
rate the current energy situation but pro-
vide long term guidance toward achieving
relative self-sufficiency in energy.

All of us would agree, even though we
might have different methods of solution,
that the real energy problem is one of insuf-
ficient domestic energy supplies to meet the
growing demands of a modern society. The
obvious solution to our dilemmsa is to in-
crease the supplies of energy available. But
how we do that, is the question.

The general public has been shocked by
shortages, Americans have enjoyed the high-
est per-capita energy consumption in the
world. The energy shortage, unfortunately,
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is not contrived—for if it were contrived—
it would be easy to solve. There have been
many unfounded charges leaning towards
sensationalism to take advantage of an emo-
tional public ear.

But the energy shortage is the inevitable
and direct result of 20 years of inept gov-
ernment controls—in particular the regula-
tion of the wellhead price of natural gas
sold in the interstate market and the import
quota program, We have been selling our
energy reserves off the shelf af less than
replacement cost—now the cupboards are
becoming hare.

Congress, thus far has been running on
& treadmill—a lot of visible exercise but with
no real constructive movement.

The chief obstacle that has impeded Con-
gress’ action on constructive measures that
would increase the supplies of energy for
the consumers of the United States is an
unfounded fear by many members of Con-
gress that there is a lack of competition
within the petroleum industry.

Congress will take no significant action
until its fears are removed and the public
becomes more knowledgeable and the secu-
rity blankets of Federal control are given up.

Regulation, such as the emergency allo-
cation program and price controls on crude
oil and natural gas, serve only to exacerbate
the energy shortage.

The current shortage of energy is not a
result of the structure of the industry.

The Chairman has conceded that the en-
ergy industry does not show up as concen-
trated when measured by normal concentra-
tion ratios. However, in the release announc-
ing these hearings the Senator from Michi-
gan said, “That most major decisions—on
exploration, development, and delivery of
crude end produet—are in some fashion joint
decisions among major companies.” You gen-
tlemen of the Committee should be much
more aware than I that current antitrust
law provides that companies cannot act
jointly in a noncompetitive way. I must say
that the hearings before our subcommittee
provided no evidence of “joint decisions
among major companies” for the purposes
of reducing competition.

For the Record, Mr. Chairman, I would
request that a table listing manufacturing
industries in which the four firm concen-
tration ratios exceeded 60% be inserted at
this time. The list includes motor vehicles,
steel, computing and related machines, air-
craft, tires, cigarettes, and approximately 30
other industries. I should note at this point
that domestic crude oil concentration is only
about 31%. Crude and gasoline refining ca-
pacity about 33% and gasoline marketing
about 81%. These concentration figures are
less than half of most of the industries on
the list I have submitted.

The Chairman has indicated that of par-
ticular interest during this set of hearings
will be the “competitive impact of the ma-
jor's dominance over crude production and
pipeline ownership.”

I cannot agree that the majors dominate
crude production when approximately 314
million barrels per day of the approximately
9 million barrels per day of domestic produc-
tion Is produced by independents, There are
10,000 independent oilmen in the United
States. There are approximately 90 firms
which produce over 1,000 barrels a day. Over
80% of the wells drilled domestically are
drilled by independents. The majors hardly
seem to dominate crude production.

As for pipeline ownership, the Chairman
knows that pipelines must be common car-
riers and are subject to Interstate Commerce
Commission regulation. Therefore, independ-
ents are guaranteed access to pipelines upon
the making of a reasonable request to any
shipper. Producing states alse have regu-
latory bodies to protect correlative rights of
independent producers.

I might add, that a great many of our
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pipelines would not have been built if the
owners of proven but undeveloped reserves
had not had the incentive to build the pipe-
line in order to develop their reserves and
get them to a market,

I would hope that the Chairman intends
to invite representatives of independent pro-
ducers to testify concerning their access to
pipelines. We had testimony in the Special
Subcommittee on Integrated Oil Operations
from independent producers that access to
crude gathering systems was not a problem.

The Chairman has correctly observed that
“one of the most crucial problems in this
industry today is the shortage of refining
capacity.” And I am pleased that the Chair-
man also recoghized that “there are a num-
ber of independent refiners—and others—
who would build or expand refineries—if they
could get erude.” But, I would be quick to add
two observations: (1) The shortage of do-
mestic crude oil production has been caused
by government policies and can be solved
only by changing those policies. (2) Insuffi-
cient crude oil production has not been the
only obstacle to many independents wanting
to build refineries. Several independents
such as Steuart Petroleum and Crown Cen-
tral have tried to obtain approval to build
refineries using imported crude oil on the
East Coast and have been rebuffed by local
and or state governments mainly for un-
founded fears of environmental degradation.

Finally, I would like to talk & little about
the long run profitability of the industry.
The long run goal of an oligopolist or mo-
nopolist is profitability. that is higher than
normal.

If the petroleum industry is an oligopoly, it
is a poor one, because over the last ten years,
according to the First City National Bank in
New York, the average rate of return was
11.8% as compared to 12.2% for all manufac~
turing. This is an important fact. According
to most economists, to be an oligopoly or
monopoly there must be market power. Mar-
ket power shows up as economic profit. If the
petroleum industry were an oligopoly then
we would see increasing profitability in that
period of time, We do not see that. Indeed,
we find that from the period.1961 to 1971
six of the eight major petroleum companies
earned less on stockholders’ equity than the
average of 125 industrialists, The eight major
petroleum companies, in fact, were more
profitable from the period 1951 to 1961 than
they were in the more recent period from 1961
to 1971,

Aside from the theoretical arguments ahout
whether or not the petroleum indusfry is
competitive it is the responsibility of this
committee and Congress to protect the public
interest by considering the practical impli-
cations of changing the structure of the in-
dustry. Divestiture would restrict future in«
vestment and be counterproductive to the
overall effort to increase domestic energy
supplies. Our dependence on unstable and
high priced foreign imports would increase
further.

Divestiture of integrated oil operations
would have an adverse effect on hoth the cost
and supply of energy for domestic consumers,

Integration in the oil industry has oc-
curred because of the opportunity for cost
savings i.e, more efficient operation that
would not otherwise occur. Cost economies
aye achieved by maintaining a continuous
flow of oil throughout the integrated net-
work and thereby eliminating some storage
costs that otherwlse would be necessary.

In testimony submitted to our Suhcom-
mittee one major company said that vertical
integration enabled it to meet spectal sup-
ply and distribution prohlems arriving from
its commitment to supply customers in all
50 states. This company said, “Without ver-
tical integration they could not meet the
supply problems of fulfilling their commit-
ments in all parts of the country."”

Major integrated companies supply not
just a few stations strategically located in
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one area, but instead service many stations,
both city and.rural, in all parts of the coun-
try, many of which are at great distances
from “the end of the pipeline.”

Divestiture would have an immediate and
chaotic effect on the supply of petroleum
preducts. Long-established supply networks
would be destroyed. It would be virtually
impossible for any oil company to make con-
tractual commitments when the enfire fu-
ture structure of the oil industry is in ques-
{ion. Long-term planning an investment is
difficult, if not impossible, in an atmosphere
of uncerfainty created by any serious threat
of divestiture. So I plead with my colleagues
fo get on with their business and make a
decision, one way or the other, so that the
petrolenm industry can get on with its husi-
ness of solving our energy shortage.

Mr. Chairman, in my opinion, the most
important action thet Congress can take to-
ward solving this nation's energy shortage is
10 deregulate the price of natural gas at the
wellhead.

My, Chairman, I request that a paper by
Stephen Breyer and Paul W. MacAvoy en-
titled, “The Natural Gas Shorfage and the
Regulation of Natural Gas Producers” he
made a part of the hearing record at the end
of my remarks,

A former advisor to Democrat presidential
candidate George McGovern, MIT economist
Paul MacAvoy, has also argued that even if
the concentration in the gas industry were
higher than the rest of the manufacturing
industry (which it is not), entry into the
gas industry is so free that the largest pro-
ducers would not be able to systematically
charge higher than competitive prices. In
pointing to the so-called noncompetitive be-
havior of the natural gas industry, critics of
deregulation look to the large field price in-
creases of natural gas in the fifties. However
as MacAvoy has shown: '

“During the early fifties the presence of
only one pipeline in many gas fields effec-
tively allowed the setting of monopoly buy-
ers’ (monopsony) prices for new gas con-
tracts, thus often depressing the field price
below the competitive level. During the next
few years, several pipelines sought new re-
serves in oil field regions where previously
there had been g single buyer. This new entry
of buyers raised the field prices to a competi-
tive level from the previously depressed
monopsonitic level. In short, competition—
not market power—accounted for much of
the price spiral that has been claimed to
show the need for regulation.”

In summary, it i8 my conclusion after
listening to ten days of thorough hearings
by the subcommittee on Integrated Oil Op-
erations and from personal experience that
the petroleum industry is effectively competi-
tive at all levels, especlally at the producing
level, and if the federal government would
modify its policies that have proven ineffac-
tive and counterproductive, the free market
would function to solicit additional suppiies
of energy for the consumers of the United
States at a reasonable cost.

The solutlon to the shortage is not divesti-
ture or restructuring of the petroleum in-
dustry. The solution Is to change current
government policies that have caused the
shortages.

The solution is to increase domestic refin-
ing capacity and crude oil production and
natural gas production. This will require a
commitment by Congress that it has thus
far heen unwilling to make,

ATTACHMENT A

Top4 Top8 Top 20

Oil industry concentration:
Domeslic crude oil production (1969).. 31.09 50.54 70.21
Crulde and gasoline refining capacily

32,93 58.07 86.25
30,72 55.01 79.05
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MANUFACTURING INDUSTRIES IN WHICH 4-FIRM COICEN-
TRATICN RATIOS EXCEEDED 60 PERCENT IN 1966

Concentration
ratios

SIC
code Indusiry Afirm  8-firm
3717 Motor vehicleS. oo ooo._ 79 83
eel :
32121 Coke cven and biast furnace. 68 76
Steel ingot and semifi

shapes _........ 70 84
33124 Hot rolled bars, shap 63 74
33126 Steel pipe and tubes 61 ...
3571 Computing and related 63 78
721 Aircrafl 67 88
(11 Tires and in ubes.. n 80
561 Pholographic equipme 67 79
352 Aluminum rolling. 65 78
2111 Cigaretles 81 100
3411 Metalca it 83
2841 Soap and of 72 80
2624 Organic fibers.. . 85 95
3632 Household refrigerator. 72 93
2032 Canned specialties. . 63 79
661 Telephone apparatus. 9 97
141 Tobacco stemming. .. 63 91
694 Engine electrical equipment. 72 81
US; gisc:ﬁtcrackers..a..,l_... ég gg
o) anitary paper products.
212 T et - 66 80
087 Flavorings...._-.. N [ I
633 Household laundry equipment..._.. 79 a5
3229 Pressed and blown glass products.. 72 85
2823 Cellulose man-made fibers 85 100
3511 Steam engines and turbines 87 98
3672 Cathode ray tubes____.. 89 e
2812 Alkalies and chiorine. 63 88
2046 Corn milling........ 67 90
2043 Cereal preparalionS....cooooocooeo 87 ..z
3741 L i 98 99
3211 Flatglass.......... 9% 99
3691 Storage batteries. 60 80
2816 Inorganic pigment: 64 83
2063 Beetsugar. ... ._.._.o..__.._... €8 97
2813 ial gases 2 88
8372 Typewriters.......oooooceoocaaie 79 99
3313 Electrometallurgical. .o oeoeeoooenen 74 9

TiE NATURAL GAS SHORTAGE AND THE REGULA~
TION OF NATURAL GAS PRODUCERS
(By Stephen Breyer * and Paul W.
MacAvoy **)

{Note—In an attack upon the current
natural gas shortage, President Nixon has
recently urged an end to much of the Federal
Power Commission’s regulation on the price
of natural gas at the wellhead. From the per-
spectives of both the lawyer and the econo-
mist, Professors Breyer and MacAvoy lend
support to a policy change in this direction.
They show that regulation of gas wellhead
prices raises problems substantially different
irom the regulation of traditional public
utilities. They argue that the policies the
Commission has pursued were almost inevi-
tably bound to result in wellhead prices
below the market level that would call forth
supplies sufficient to meet demand, and
through econometric analysis, they demon-
strate the extent to which the Commission’s
pricing practices produced the shortage.
While the Commission’s policies were aimed
at helping home consumers, data gathered
by the authors indicate that regulation has
brought about precisely the opposite result.
The Commission’s experience may well cast
lIight on the wisdom of adopting regulatory
techniques to redistribute income when seri-
ous economic efficiency losses are likely to
arise.)

In 1954, somewhut to the Federal Power
Commission's (FPC’s) surprise, the Supreme
Court held in Phillips Petroleum Company v.
Wisconsin * that the Commission had author-
ity to regulate the prices at which natural
gas field producers sold gas to interstate pipe-
line companies.t In the past decade, the FPC
has devoted much of its energy and about 30
percent of its budget to such regulation 3 and
has been remarkably effective in holding
down producers’ selling prices.t Whether this
regulation has benefited the nation or even

Footnotes at end of article.

CONGRESSIONAL RECORD — SENATE

the consumers it was designed to help, how-
ever, is another matter. It is the purpose of
ithis article to evaluate the results of the
Court's decision ® and the FPC’s ensuing reg-
ulatory effort. Such an evaluation is espe-
cially timely because President Nixon has re-
cently proposed the discontinuance of much
wellhead price regulations

Natural gas now supplies more than a third
of America’s energy needs? and exists in the
ground in sufficient quantities to forestall
any danger in the foreseeable future of its
extinction as a natural resourcef Neverthe-
less, there is now, in the early 1970’s, no lack
of evidence that the United States is in the
throes of a serious natural gas shortage.®
This article will show that that shortage is a
direct result of FPC regulation of producers’
prices and that the shortage has been dis-
proportionately borne by home consumers.
Moreover, the article will show that the losses
arising from the shortage have been so great
that they cannot rationally be worth the pur-
suit of whatever valid purposes might be
served by lower user prices. To explain how
this state of affairs has come about, we shall
explore the objectives of producer price reg-
ulation and the methods used by the FPC
to achieve them. We shall then describe the
results that FPC regulation has brought
about. We shall conclude that the harms
regulation has produced so far outweigh the
benefits of lower price that gas price regula-
tion at the wellhead should be substantially
abandoned.

The article has another, more general pur-
pose. It is becoming increasingly common to
think of price and profit regulation as de-
signed to achieve not simply economic effi-
ciency, but also a more nearly equal income
distribution.® Of course, these two objectives
often peacefully coexist: to limit a monop-
olist's prices increases output and also redis-
tributes income, probably towards equality.
Sometimes, however, these goals directly
conflict: to hold prices below the competitive
level may lead to a more equal income distri-
bution, but it may also wastefully create ex-
cess demand. When faced with such a con-
flict, some may argue that the “income dis-
tribution” objective should be favored over
“economic efficiency.”

This seemingly has been the view of the
FPC in regulating producer gas prices. We
shall argue, however, that the FPC's efforts
to hold prices down for the residential gas
consumer have not helped him; in fact, they
have simply led to a gas shortage that has
hurt him more. If redistribution of income
1s a proper regulatory goal, the FPC has failed
to achieve it. Qur discussion of the reasons
for this failure shows the extreme practical
difficulties that face an agency trying to use
prices to pursue such a goal. And these prac-
tieal difticulties should explain our grave
doubts about whether generally such a goal
is proper when serious efficiency losses are
at stake.

Before turning to an assessment of FPC
regulation of gas producer prices, a brief
description of the field market for natural gas
may be helpful.* Most producers search for
gas by drilling wells on leased land. The
gas is brought to the surface where it is
sometimes “refined,” producing liquid by-
products which can be sold separately. The
gas itself may be sold directly to intrastate
users and distributors, but most is sold to
interstate pipeline companies.!? These trans-
mission companies transport the gas from
the field and resell it either directly to in-
dustrial users or to distributing companies,
which in turn resell to indusiry or to home
consumers, Before World War II, gas was
discovered and exploited mainly as a by-
product of the search for oil ¥ and was sold
at prices that had only to pay the ascertain-
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ing gas from fields in Texas, Qklaaomza. and
Louisiana to coastal markets increase o
demand for gas to the point where 3
less than 25 percent of all gas produced
conles from oil wells; most comes from weills
that produce only gas, found in the search
for gas itself.:s
1. THE OBJECTIVES OF PRGDUCLR PRICE
REGULATION

In order to evaluate the FPC's policy of
regulating natural gas prices at the well-
head, it is necessary first to determine what
the objectives of such a policy could be.
There are two conceptually distinct purposes
that regulation of gas producers migit serve:
reduction of market power and redistribu-
tien of income. That neither the Commission
nor the courts have made much efiort to
distinguish between these purposes makes
the task of evaluating regulation more
difficult.

4. Control of market power

Cortrol of market power constitutes the
traditional economic rationale for regulation.
Stated in simple and direct fashion, where
one firm, or possibly & small group of firms,
produces the entire output of an industry,
the industry’s output tends to be less—and
profits more—than that which would be
provided by competitive suppliers. This is so
because the monopoly (or oligopoly) firm will
restrict its output in order to increzse the
market price of its proeducts—so as to add
to net revenues via a higher price-cost mar-
gin more than is lost by restricting output.
The government may seek to reduce prices
and increase output by attacking market
power directly through antitrust actiors de-
signed to create competition in the industry.
If, however, such a policy is too costly be-
cause economies of scale make production
by more firms less efficient. the government
may try to combat market power by regula-
tion of industry prices. In either instance,
& major motivating force of the government's
initiatives is to achieve efficient resource
allocation: the objectives in setting lower
prices at the margin are to reduce profits and
to expand output. allowing buyers willing to
pay the cost of extra units of geods to receive
those goods.

Such & market pewer theory was advanced
by supporters of gas producer regulation.
They asserted that gas production was con-
centrated in the hands of a few producing
companies—so few that the largest producers
could raise the price of gas to the interstate
pipelines above the level that competition
would otherwise dictate.® Unless market
power at the wellhead was checked, pipeline
regulation would not be wholly effective in
protecting consumers from noncompetitive
prices; consumers would still have to Day
monopoly wellhead prices for gas, since these
prices would be passed through to retail dis-
tributors as “costs” of the pipelines. In the
words of the Supreme Couri,” “the rates
charged [by producers] may have a direct
and substantial effect on the price paid by
the ultimate consumers. Protection of con-
sumers against exploitation at the bands of
natural-gas companies was the primary aim
of the Natural Gas Act.”

Thus, the argument ran, the ¥FPC should
determine the price at which gas would be
sold under competitive production conditions
and should forbid producers to sell at higher
prices.

However, while the question of market
power played an important role in the early
history of the debate over producer regula-
tion, it has become less significant in more
recent years as accumulated evidence has
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created a strong presumpllon thet gas pro-
ducers do net possess monopolistic or oligo-
polistic market power. As the U.S, Court of
Appeals for the Fifth Circnit has recently
said,’s ““[Tlhere seems to be general apgree-
ment that the [field] market is at least struc-
turally competitive,” Federal Power Commis=~
sion statistics show that in the early 1960’s
the largest gas producer accounted for less
than 10 percent, gnd the 15 largest for less
than 50 percent, ot national production.® Nor
in general has -preduction in more narrow
geographic markets been highly concen-
trated; in the Permian Basin, for example,
the five largest prodticers have accounted for
somewhat less than 50 percent of produc-
tion.® This degree of production concentra-
tion in the narrow market has been charac-
terized as ‘lower than that in 75-85 percent
of industries in manufactured products,”
And, even if concenfration were higher here
than elsewhere, it has been shown that entry
into the indusiry is so free that the largest
producers would not be able systematically
to charge higher than competitive prices.®

One rejoinder to this evidence of structural
competitiveness is that ownership of produc-
tion is not really relevant to the price of na-
tural gas at the wellhead, Rather, the market
relevan{ for field prices is that in the sale to
pipelines of rights to take gas from new re-
serves. Petroleum companies sell gas under
long term contracts which commit to pipe=
lines 10 to 20 years worth of production from
new reserves.” While such a contract typically
contains a specified initial price, many used
to have a “most favored nation” clause under
which the actual price to be paid for the gas
produced at any given time was pegged to
the pipeline’s then newest, most expensive
contract.® Thus, once a production contract
was signed, only the level of production was
“locked in"; the price for gas produced un=
der the contract would depend on the market
for the sale and dedication of new reserves.
Proponents of regulation have argued that
ownership of uncommitted reserves was so
concentrated that a few petroleum com=
panies were able to ralse the specified prices
in new contracts by controlling the supply of
avallable natural gas reserves.* These higher
prices were then passed through by irigger-
ing “favored nation” clauses in existing con-
tracts, resulting in comparable prices for gas
produced from prevlously dedicated reserves.

This argument, however, has little basis
in fact. The available evidence * shows, for
example, that the four largest production
companies provided only 37-44 percent of
new reserve sales in the West Texas-New
Mexico producing area, 26-28 percent in the
Texas Gulf region, and less than 32 percent
in the Midcontinent reglon—all in the
1850-54 period just before the Plillips deci-
sion, These levels of concentration on the
supply side of the market for new reserves
were all less than half the concentration on
the demand side, accounted for by the four
largest pipeline buyers in each of these
regions. Power to confrol new contract prices
prohably did not exist on either side of the
market, but if the scales tipped at all, then
surely the balance lay with the pipeline com-
panies rather than with the producers.

Of course one can still argue that despite
its apparently competitive structure, the
producing segment of the industry has be-
haved noncompetitively. Certain proponents
of producer regulation ¥ have pointed to the
rapid rise in the field price of natural gas
between 1950 and 1958 = as evidence of such
noncompetitive performance, But economic
studies of the markets for new confracts sug-
gest that anticompetitive producer behavior
did not cause this price increase.® During the
early 1950's the presence of only one pipeline
in maeny gas fields effectively allowed the set-
ting of mounopoly buyers’ (monopsony) prices

Footnotes at end of article.
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for new gas cohtracts, thus often depressing
the field price below the competitive level.
During the next few years, several pipelines
sought new reserves in old field regions where
previously there had been a such a single
buyer. This new enfry of buyers raised the
field prices to a competitive level from the
previously depressed monopsonistic level, In
short, competition——not market power—ac-
counted for much of the price spiral that has
been claimed to show the need for regula-
tion.

A further argument oiffered by those as-
serting the need to control the market power
of gas producers was that producer com-
petition was ineffective in bringing about
competitive prices because the producers’
customers—the pipelines—did not have
enough incentive to bargain for low prices.®
Since pipeline fingl sales prices were (and
are) regulated on the basis of costs plus a
fixed profit on capital, it was argued that the
pipelines failed to resist producer prige in-
creases and simply passed them on as “‘costs™
1o be paid by the consumer.

This argument is theoretically suspect,
however, for strict regulatory supervision
should make the pipelines worry aboub
whether they will be able to pass along pro-
ducer price increases, and weak regulatory
supervision might allow them to keep any
extra profits they earn through hard bar-
gaining with producers-—at least until “regu-
latory lag"” catches up with them. In either
case they should wish to keep producers’
prices low. More important, given some limit
on price increases set By some combination
of consumer demand and regulatory aware-
ness, pipelines should prefer to keep fuel
costs (on which they earn no return) low in
tavor of enhancement of capital costs (on

which they earn a return)& Furthermore, -

the evidence available suggests that pipe-
lines in fact bargained for minimum prices.
In the 1950's pipelines pushed field prices
below competitive levels wherever possible.
‘When low prices threatened to drive pro-
ducers out of exploration and development,
the pipelines themselves went into the exe
ploration business rather than allowing
producers to raise their prices, The trans-
mission companies selectively produced high=
er-cost gas while paying monopsony prices
for the low-cost gas from petroleum com-
panies, thus keeping payment of excess re-
turns to producers to the minimum 2 In sum,

empirical study provides little evidence to -

support the theory that untegulated ﬁeld
prices were noncompetitive.= .z -
If the view that unregulated producer
markets were In fact competitive is correct,
then to regulate as if firms hed market pow-
er would in principle only cause trouble, The
FPC, with the monopoly rationale in mind,
would reduce prices below the level found
in the unregulated market. But, since un-
regulated market prices were already the
product of competition, any regulation would
set prices below the competitive level. A
lower than competitive price would stimulate
demand, leading some buyers to use natural
gas even though the economy could provide
Iog their needs with other fuels at lower real

costs. The lower price would also reduce the -

incentive of suppliers to provide new reserves
and production, for the regulated price would
not allow sufficient returns to producers at
the margin, In short, the regulation-reguired
price reduction would increase the guantity
demanded and decrease the quantity sup-
plied, thus causing a shoriage.

B, Regulation to reduce rents and mndfalls

Under certain special circumstances one
might want {o regulate prices even in a com-
petitive market, One would do so not to cor-
rect resource misallocations, but in order io
redistribute income? In principle, price in

. & competitive market will equal the cost of
- producing marginal output—the last units

that can he sold. Some producers can sell at
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that market price intramarginal units thag
are far less costly to produce, perhaps be-
cause the producer has special skill, knowl-
edge, or expertise, or controls a resource that
cannot easily be duplicated. Such producers
realize “rents” or excess returns, and the
objective of regulation in such circumstances
would be to transfer to consumers some of
the income that low-cost producers would
otherwise receive, It has been claimed that
these rents are exceptionally high in the ofi
and gas industries, so that prica control
systems should be devised that would de-
prive producers of these excess returns ana
give them to constuners in the form of lower
prices s

Although no one has measured the amount
of rent that gas producers would earn with-
out regulation, there are reasons to believe
that rents would be large compared to those
earned in other industries. First, gas is a
wasting resource, and its presence in the
ground in commercial quantities is wuncer-
tain until exploration and development are
complete. At that point, the value or price
of gas Is in theory set by the cost of mar-
ginal additional exploration and develop-
ment (at least when demand for gas is
Increasing sharply as it has been in the last
two decades %8), The difference between this
cost of marginal additional exploration and
development and the exploration and devel-
opment costs of, let us say, the “lucky”
producer who may have peaid lttle for his
land may constltute a considerable windfall.
Of course, windfalls of this sort go in part to
landowners who do not themselves produce
gas but who have the ownership rights to
the ultimate scarce resource (the location or
site of the in-ground reserves). Strict con-
trol of producer prices, however, would pre-
vent producers from paying these windfalls
over to the landholders. Second, the cost of
finding and developing gas reserves has in-
creased considerably over the past two dec-
ades Thus, gas found and sold to pipelines
15 years ago In reserve commitments, but
still not dellvered, would have lower overall
production costs then new reserves; such
“old gas” may have even been found scci-
dentally as part of the search for oil.® If
production prices for this “old gas” were
set at currently prevailing long term mar-
ginal exploration and development costs, its
owners would receive apprecls,ble wlndfalls
orrents. .= - 5

- To eliminate these windfalls without m-
f,erferlng with the amount of gas produced,
regulation would have to hold down the price
charged fto pipelines for intramarginal vol-
umes of gas while allowing marginal units
to be 50ld at & price equal to long term ex-
ploration and development costs, In effect,
regulation would set different prices for dif-
ferent units of supply. Of course, such regu-
lation would produce excess demand for the

 lower-priced intramarginal units received by

the pipelines. To “clear” such excess demand
by having the pipelines auction off these
volumes would simply give windfall rents
to the pipellnes taking the highest bids.
Rationing, on the other hand, might pass
the windfall along to the retall distributor
and presumably ultimately to the consumer.’
- This “fler” type of regulation is unusual,’
but not unheard of. Differential regulated
prices are most commonty found in housing;’
rent control may hold down the price of ex-:

" isting housing while allowing the price of p

new housing units to rise so as not to dis-:
. courage new bullding and to clear the market)
of demand for new rental units. But it is’
extraordinarily difficult to bring about the’ :
transfer of excess profits without affecting:
output. With regard to reguletion: of - gaa:
field prices, this requires extensive knowl-]
edge of the location and shape of the supply |
curve for both established production and;
new reserves, Moreover, if the roduced prices i
for intramarginal gas bring about the ex«
pected increase in the quantity d‘?‘f‘.,’”?.‘.’,e}".
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then the excess demand has to be limited
by recourse to such rationing devices as
classifying users and designating one or more
classes as “inferior” for purposes of allocating
the lower-priced gas. To make such classifi-
cation without reference to users’ “willing-
ness to pay,” as measured by prices bid by
users for the low-cost gas, is difficult, to say
the least. In short, tier price regulation re-
quires extraordinary sensitivity to changes
in supply in order to react with necessary
price changes, and, even in the best of con-
ditions, it requires also a complicated ra-
tioning procedure.

Neither the Federal Power Commission nor
the courts have clearly distinguished the
two separate regulatory objectives of con-
trolling market power and transferring
rents to consumers, and often write as if
they were trying to achieve both of them
at once. Still, in view of the lack of empirical
support for the ‘‘monopoly power” theory,
we shall assume that regulating producers’
market power is not a sensible regulatory
goal. In fact, the Commission’s writings in
the past few years suggest that it has not
pursued this goal with much fervor and in-
dicate that the concern for income distribu-
tion predominates. For one thing, the Com-
mission * and the courts‘® have expressed
the belief or fear that efforts to limit price
have reduced, rather thar. increased, the
supply of new reserves and the actual level
of gas production. Lowering prices from
“monopoly” to *“competitive” levels should
have had just the opposite effect. The Com-
mission's continued efforts to regulate, while
holding this belief, suggest that it no longer
sees itself as basically trying to control mo-
nopoly power. For another thing, the Com-
mission has set two price levels in the area
rate proceedings ¢*—higher prices on “new"
gas, and lower price on *“old” gas.?* Its doing
so, while at the same time expressing the
hope that the new gas price would be high
enough to cover the costs of producing new
supplies,® indicates that limiting producer
rents and windfalls is the more important
concern underlying more recent regulations.'t
We shall assume that this is what the Com-
mission has ultimately been trying to do.

1I. ALTERNATIVE METHODS OF REGULATING

FIELD PRICES

After the Supreme Court's decision in
Phillips Petroleum Co. v. Wisconsin,* the
Federal Power Commission began to struggle
with the problem of liow to regulate.® The
first approach was to treat producers as in-
dividual public utilities and to set limits on
each producer’s prices individually accord-
ing to his “costs of service.” After this ap-
proach proved unwieldy, the Commission set
area-wide celling prices, allowing all in-
dividual producers within each gas produc-
tion area to charge no more than the area
ceiling,

A. Regulating producers individually

In attempting to regulate each gas pro-
ducer, the Commission followed the same
procedure it used to set prices for each gas
pipeline. It sought the producer's “costs of
service™ and allowed prices sufficient for the
company to recover these costs, but no more.
This approach seemed to promise that no
producing company would earn more than a
reasonable return on its capital; producers
with unusueally low costs would not receive
windfalls, but, instead, would have to charge
their customers lower prices. This method of
regulation also seemed to avoid the risk of a
serious gas shortage. If costs increased pro-
ducers could ralse their prices, and, as long
as there was demand for the higher-cost (and
higher-priced) reserves, regulation would not
inhibit production.

However, this summary description of in-
dividual producer regulation hides enormous

Footnotes at end of article.
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problems. Although Individual producer reg-
ulation allowed producers with different costs
to sell at different prices, it provided no way
to determine which gas users should get the
more expensive gas and which the cheaper.
And, even setting aside the difficulty of ra-
tloning the lower-priced gas, regulation of in-
dividual producers proved unwieldy because
of the immense administrative burden it
placed on the Commission. Most important,
there were basic conceptual deficiencies in
the regulatory method. Cost-of-service regu-
lation was based on the assumption that it
was possible to obtain detailed, accurate in-
formation akout producer costs. It presumed
that the cost of finding gas could be deter-
mined from accounting records, as can the
costs of, say, gas pipelines, electricity gen-
erating companies, and telephone companies.
Moreover, in searching for a preper rate of
return on investment, the Commission as-
sumed that gas produers’ cost of capital cculd
be rationally determined. But, as the Com-
mission discovered, determining the costs
of gas production and a proper rate of return
to gas producers raises issues far less easy
to rosolve here—issues which require con-
siderably more use of the regulator's subjec-
tive judgment—than in the case of tradi-
tional public utilities.

The difficulties the Commission experi-
enced with individual producer regulation
are *ypically attribnuted to management fail-
ure. The administrative burden placed on
the Commission arose from the vast num-
ber of natural gas producers. In 1954 there
were more than 4,500 producers,”” and by
1962 they had submitted more than 2,900 ap-
plications for increased prices.’” The individ-
ual price or “rate” case approach to regula-
tion required finding which of the joint costs
of oil and gas exploration and development
attributable to gas alone, a judgment about
the fairness of a particular rate of return on
investment, and a determination of the
proper amount of investment (or ‘“rate
base”) for each of the 2,900 applications. To
accomplish these tasks would have taken an
interminable amount of time. The first pro-
ducer rate case undertaken—the Phillips
case itself—took 82 hearing days, with tes-
timony filling 10,626 pages and a record in-
cluding 235 exhibits® Although later cases
might have been handled more quickly, dif-
ferences from case to case in both levels of
costs and degrees of risk (and therefore in al-
lowable rates of return) were such as to
require some individual attention to each
application. By 1960, the Commission had
completed only 10 of these cases.® The back-
log led the Landis Commission, appointed by
President “{ennedy to -~tudy the regulatory
agencies, to conclude that *“[t}he Federal
Power Commission without question repre-
sents the outsianding example in the federal
government of the breakdown of the admin-
istrative process,” *

NManagement failure alone, however, does
not account for the Commission’s difficulties,
for the problems of individual producer reg-
ulation ‘vent much deeper. Even if the Com-
mission had had ten times the staff, it would
have encountered severe conceptual difficul-
ties in trying to separate the costs of oil and
gas production and in setting a proper rate
of return.

Finding the cost of natural gas posed sev-
eral extraordinary difficulties which arose
from the fact that gas is often produced in
conjunction with petroleum liquids. Money
spent by petroleum companies on explora-
tion leads to the discovery of some gas wells,
some oil wells that produce gas too, some
pure oil wells, and many dry holes. Expendi-~
tures on separate development of gas fields
often yield gas together with petroleum
liquids, and expenditures on gas refining
produce both *“dry” gas and saleable liquid.
Expenditures such as these, which yield two
products but which are equally necessary to
produce either one, complicate a regulatory
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process based on costs because there is no
logical way to decide whether, or to what
extent, a specific dollar outlay should be con-
sidered part of the *‘cost of gas production,”
or part of the “cost of liquid production.”

This problem of joint cost allocation is
distinctly a regulatory one. Without price
controls and under competitive conditions,
producers would recover marginal joint costs
from the sale of gas and oil, with the relative
amounts recouped from each varying from
firm to firm** If a regulatory agency con-
trolled both oil and gas production, it might
try to reproduce these competitive market
results simply by requiring that the com-
bined revenues from the sale of the two prod-
ucis kbe equal to their combined costs, in-
cluding, of course, return to capital. Any
combination of prices that would do no more
than return total costs would meet this re-
quirement.® The distinct regulatory prob-
lem in controlling field market prices for gas,
however, was that liquid prices were not
regulated by the FPC. Therefore, in order for
the Commission to eliminate excess returns
on gas production, it would have had either
to find the “exact” costs of one of the joint
products—something logically impossible to
do—or to regulate indirectly the earnings on
the unregulated sales of liquids—something
it could not legally do.™

The Commission’s efforts to overcome the
joint cost problem in gas production in fact
simply involved the application in various
combinations of several traditional methods
for allocating joint costs for accounting pur-
poses.s But these methods only created the
illusion that the joint costs of gas and oil
production were separable and bore no par-
ticular relation to the problem of determin-
ing costs for rate setting. One method al-
located joint costs according to the ratio
of the separable cost of producing a barrel
of oil to the separable cost of producing a
thousand cubic feet (Mcf) of gas. A second
method allocated joint costs in proportion to
the number of heating units (BTU's) con-
tained respectively in the oil and gas pro-
duced.” A third method recognized that
BTU's of oil and gas might not be of equal
value in the marketplace, and therefore mul-
tiplied the BTU's by a factor representing
relative value.’s

None of the three procedures could yield
either the long term costs of future gas
production or the historical costs of past
exploration and development. As method-
ology, they simply carried on a charade of
implying separable costs when costs were
joint and inseparable. In fact, if producers,
in the absence of regulaticn, tended to re-
cover most joint costs from oil revenues,
and priced gas close to its ascertainable
separate costs, the Commission’s techniques,
in allocating large shares of joint costs to
gas, would force it to conclude that gas
prices were too low. This fact may help
to explain why the Commission held in the
10 pre-1960 individual producer rate cases
that it completed that producers’ proposed
prices would not generate enough revenue
to cover costs.™ In short, as Justice Jackson
said in a slightly different context: @

“The case belfore us demonstrates the lack
of rational relationship between convention-
al rate-base fcrmulas and natural gas pro-
duction”. . .

A second theoretical problem which the
Commission had to confront in attempting
to regulate gas producers irdividually was
that of determining a proper rate of return
for each of them. While such determinations
are usually difficult, here the difficulties were
of more than usual magnitude. For one
thing, there was no simple process for choos-
ing industries with comparable risks. To be
sure, producing sas is probably riskier than
running a telephone company; but is it as
risky as mining copper or making steel?
Arguably. the cust of capital can be deter-
mined direcily Dy watching share prices



29504

fluctuate on an exchange (or, possibly, com-
vparable risk can be measured in this way %) ;
but few producers sold shares on exchanges,
a2ud those that did were obviously the larger
firms which produced both gas and oil. Nor
wwas it possible to determine costs of eapital
Ly looking to producers’ debt, because gas
producers had issued insignificant amounts
of debt securities® Finally, because of dif-
ferent degrees of expertise and different
quatity of land options, risks varied tre-
mendously among gas producers themselves.
To determine the rate of return needed to
cover producers’ opporiunity costs of capital
would have therefore required many highly
subjective judgmental decisions about thou-
sands of different producers. These prob-
lems were tompounded by the fact that
capital costs accounted for a high portion
of total production costs,” and thus posed a
problem at least ns serious as allocation of
joint cosis for individual producer regula-
tion,

The problems of determining the costs of
production and the proper rate of refurn
continned to plague the Commission as it
turned to an administratively simpler regu-
latory method. And the Commission also con-
tinued to be plagued by the need to ration
low-priced gas—as is any agency that tries
to regulate competitive markets by setting
different producer prices for sales of the
same product at the same place and time,

B. Seiting area rates

Afier regulation of individual producer
prices proved unwieldy, the Commission em-
barked upon a policy of setiing area-wide
celling prices, allowing all individual pro-
ducers within a given gas production area
to charge up 1o, but not above, the area
ceiling. In 1960, the major gas producing
regions were divided into five geographical
areas,® and hearings were begun to deter-
mine the legally binding ceiling prices for
each. Because of statutory ilimitations on
Commission authority,® the area rate pro-
ceedings could set limits on prices only
prospectively, i.e., Irom the time an area rate
proceeding was completed. Therefore, to con-
trol producer prices during the many years
that the proceedings would be in progress,
the Commission worked out a legally com-
plex, though operationally simple, procedure
which set “interim ceiling prices” at the
1959-60 levels for new contracts’ During
the 1860’s rate proceedings were completed
only for the Permian Basin aund Southern
Louisiana areas.® In these and the remain-
ing production areas, contracts for new re-
serves were written throughout much of the
entire decade as if economic conditions had
not changed since the late 1950's.

In its area rate proceedings, the Commis-
sion sought to determine for each area two
separate price ceilings: one for “new” gas
Irom gas wells (new gas-well gas), and & sec-
ond, lower ceiling that applied both to “old”
gas from gas wells (old gas-well gas) and to
all gas from oil wells. This two-tier area pric-
ing system was designed to provide a fairly
simple way to transfer rents from producers
o consumers without seriously discouraging
gas production and without imposing upon
the Commission the atministrative burdens
of the multitier system of regulating pro-
ducers lndividually, In embarking upon this
new regulatory approach, the Commission
assumed that gas found in conjunction with
oil and old gas-well gas found several years
_before an area proceeding cost less to pro-
duce than new gas-well gas. It also assumed
that the lower prices for old gas-well gas and
gas found in conjunction with oil would not
discourage their production, given that their
supply was relatively fixed. Thus, Iower prices
for the old gas- and oil-well was would de-
prive producers of rents from the sale of these
supplies to the benefit of the consumer, while

Footnotes at end of article.
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higher prices for new gas-well gas would, at
the same time, encourage enough additionai
gas production to meet tolal consumer de-
mands.

Despite its apparent logic and simplicity,
however, the two-tier pricing system con-
tained potentially serious fiaws. First, given
that excess demand would be generated for
the cheaper “old gas,” the FPC had to devise
a way of rationing the available supply
which would give it to those potential users
who valued it most highly.”® Home users, for
example, value gas highly for cooking and
heat, while industrial users may be nearly
indifferent to the choice among gas, coal, and
petroleum. An auction system, by allocating
the old gas on the basis of willingness to pay,
would insure that it went to those who placed
the highest value upon it. But an auction
system would guickly drive the price of the
“old™ gas up to “new” gas price levels. In
fact, the methods of rationing chosen by
the Commission—allocating the cheaper gas
on an historical basis (old customers be-
fore new ones) * or on the basis of an FPC
determination that some end uses of gas were
“inferior"” to others “—do not seem to reflect
an attempt to make careful distinctions
among users according to their potential
willingness to pay higher prices for the low-
priced gas. These choices are important, since
preferences made by the allocation system
according to economically inefficient criteria
are likely to spill over and affect other areas
of economic activity; for example, insofar as
historically-based differential prices at the
wellhead are reflected in different pipeline
resale prices, they may distort competition
among industrial customers (e.g., two chemi-
cal companies paying different prices for
identical gas) or choices as to plant location.

Second, the competitive conditions of the
unregulated gas production market suggest
the strong possibility that, in a two-tler sys-
tem where prices at hoth levels were set by
regulatory action, the price of the higher
tier would be set too low.” If so, then explo-
ration and development of new gas would he
discouraged, and there would be excess de-
mand for the new gas as well as the old.™
Here, again, if regulation-induced shortages
occurred, additional economic inefficiencies
would arise from any allocation system based
other than on users’ willingness to pay.

Third, this potential for economic harm
from the two-tier system created by the in-
evitahle excess demand for the lower-priced
product and the probable regulation-induced
shortage of the higher-priced product, was
compounded by jurisdictional limitations on
the FPC's power to regulate field market
prices. Although the Commission could reg-
ulate producers’ interstate sales, it could not
regulate the prices at which they sold gas
intrastate in the productlon region.”” Intra-
state sales were made primarily to industrial
purchasers’* who would seemingly be rela-
tively indifferent as among various fuel
sources available at equal prices. In times of
shortage, the gas that these industries pur-
chased would likely be diverted from retail
distributors willing but unable under regula-
tion to pay a higher price. Thus, both the
certain scarce supply of old gas and the po-
tential scarce supply of new gas likely would
be disproportionately given over fo certain
industrial users by default, since other users
who valued the gas more highly would not
he allowed to hid up its price.

‘While the Comimnission may have intended

the price of new gas to be set at market-

clearing levels, the methods it used for set-
ting new gas area prices made it highly likely
that a significant gas shortage would arise
by virtue of the new gas price—the “high"
price—being set below the long term costs of
natural gas production.” The hasic method
first used by the Commission to find a ceiling
price for new gas-well gas was to determine
by swrvey for glven hase years the recent
cost of finding and producing new gas™ In
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both of the area rate cases completed in
the 1960's, the final new gas price ceilings
established on the basis of these estimates of
recent costs turned out to be roughly equal
to the interim prices set in the early 1960's
Given this recent cost survey method of
setting the final ceiling prices, their similar-
ity to the old interim prices is not at all sur-
prising {even though one might have ex-
pected costs to rise during the 1960's), for
the interim price ceilings themselves strongly
blased the effort to determine the recent cost
of new production. Producers unable to sell
gas at more than the interim price levels
most likely developed only those reserves
having marginal costs lower than such prices.
Companies with higher costs would not be
producing, while those with cheap, lucky
finds would still be In business. Thus it is
not surprising that the recent costs of new
reserves were slightly lower than the Com-
mission’s interim price ceilings. Taken to-
gether, the interim ceiling and later cost sur-
vey constituited simply two elements of a-self~
Tulfilling prophecy; using recent costs to set
future prices may, in reality, have been using
interim prices to set permanent ones. In
short, given the interim ceiling, a survey of
the costs of producing new gas in the early
1960’s could not tell the Commission with any
assurance what price would be needed to
elicit additional production for growing de-
mand in the late 1960’s and early 1970'.
Quite apart from the existence of interim
ceilings,  the probability that regulation
would induce a natural gas shortage was in-
creased by the specific calculation the Com-
mission made to determine the recent costs
of new gas production. If the Commission
were not to discourage future production, it
should have been certaln that the celling
prices it was setting were as high as pros-
pective development and extraction costs.
One indicator of such prospective outlays
would be the cost curve derived from the his-
torical marginal production costs in each
drilling reglon of a production area during
the test years. Even these historical marginal
costs would of course understate future
production outlays, because of increases in
drilling and other expenses, But the Commis-
slon further compounded the passibility of
understating prospective development and
extraction outlays by averaging the marginal
costs of recent production across all the drill-
ing regions of a production area. Given a
wasting resource from a fixed stock of un-
certain size, it is highly probable that the
costs of producing the very final units of
recent output were greater than the average
costs of finding and developing new reserves
during the test years.® The higher-cost pro-
ducers most likely included not only the un-
lucky or less skiilful, but also those forced to
search farther asfleld or deeper underground
after having exhausted their more promising
leaseholds. Averaging their costs in with the
new gas production costs of the more for-
tunste or unusually skillful producers would
understate the likely costs of future new gas
production and would therefore increase the
probahility that exploration and development
of marginal reserves would not take place.
The Commission tried to take these prob-
lems into account by adding an “allowance
for growth" to the . historical average costs
of finding new gas. In the Permian Basin
proceedings, for example, the Commission
added 1.11 cents per Mcf to the ceiling price
in recognition that producing enough new .
gas in the future to meet growing demands
would probahly require the exploitation of
more expensive reserve sources.® But it did
not delermine the size of this premium by ..
analyzing producers’ probable marginal costs, *
Rather, an expert appearing for the gas dis«
tributing companies presented this figure a8
& judgmental observation, and experts for
the gas producing companies in turn con- °
cluded judgmentally that the proper figure
was 2,15 cents per McfS The Commission
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simply chose between these two judgments,
and, by acceptance of the distributors’ esti-
mate of the proper growth allowance, made
it likely that the Commission’s choice would
»2 on the low side, . To be sure, trying to
Jetermine the marginal costs of future gas
nroduction would have to involve some
cuesswork. But the need to guess inevitably
introduces the risk of error—error difficult
13 correct once prices are set. The Commis~
+ion‘'s determination of the proper ‘“‘allow-
ance for growth” did not reflect any guide-
tines of its own concerning the impact of
such factors as increases in drilling costs,
decreases in the probabilily of finding gas,
and changes in the rate of return needed to
artract speculative capital into future gas
production. Of course, as indicated earlier,
these matters are highly speculative. It is
therefore perhaps understandable that a
Commission interested in regulating pro-
ducers’ prices would, when given only the
alternative of accepting the producers’ own
fizures, accept the growth figure offered by
those interested in keeping prcducers' prices
low.s But, nevertheless, the Commission’s
acceptance of the distributors’ estimate of
the premiums needed to encourage marginal
production, along with its own calculation
of the historical average costs of new pro-
duction, created a considerable risk that the
“new gas’ price would be too low and would
engender & gas shortage of some scope.

Faced with the extraordinary difficulty of
determining the costs of “new gas’ at levels
of production that would clear the market
and with a new-found shortage of gas pro-
duction in the late 1960's, the Commission
hos more recently shown greater reliance on
a process 2f direct negotiations to set ares
prices. In the original Southern Louisiana
case, representatives of the producers, dis-
tributors, and other customers bargained
out a “settlement” which was preseated to
the Commission for approval. The Commis-
slon % and the appeals court = took the nego-
tiation under advisement, however, along
with a great deal of information on historical
costs, and decided to set price ceilings slightly
below the settlement figures. When the gas
shortage in the late 1960's led the Commis-
sion to reopen the Southern Louisiana pro-
ceedings, once again the partles negotlated
a settlement. This time the Commission
adopted the settlement figures as its own,
holding that they constituted reasonable
ceiling prices.s

To be sure, one undeniable advantage of
setting prices through such negotiation is
administrative simplicity. The Commission
need not spend as much time gathering evi-
dence, the number of warring parties is
reduced, and it is less likely that a disap-
pointed party will convince a court to over-
turn & Commission decision. But to set
ceiling prices in rellance upon industry set-
tlements comes close to abandoning the
Commission’s espoused regulatory goals—
whether they be to control market power or
to eliminate windfall profits—and comes even
closer to admitting an inabllity to achieve
them. Negotiation among interested partiea
can hardly control monopoly power, for it
bears little resemibiance to the bargaining
among buyers and sellers that takes place in
a competitive market. Rather than compet-~
ing individually for purchases or sales, the
parties bargain in blocs—the buyers together
in one bloc bargalning with producers in the
other bloc. Whether the negotlated price
ends up higher than, lower than, or equal to
ihe competitive market price will vary de-
pending on the skill of particular bargainers
and the bargaining atmosphere surrounding
the negotiation. The parties are likely to be
constrained in the bargaining by thelr
knowledge that the Commission and the
courts must approve the result and may pro-

Footnotes at end of article.
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duce little more than what they perceive
their regulators as wanting.’* For these same
reasons, negotiation is unlikely to provide
“accurate” two-tier prices in an effort to
drive out producer rents.

In sum, the difficulty of designing a two-
tier system for regulating field prices for
natural gas made it unlikely from the outset
that the Commission would sei the “high”
price for new gas at a market-clearing level
if that was what it intended to do. Howerver,
it is also possible that the Commission in
fact wanted to set the “high,” new gas price
below competitive rates. Much new gas-well
gas production as well as old gas- and oil-well
gas production probably returns rents to its
producers. If the Commission wanted to
return these rents to users, while setting a
single area price for all new gas-well gas, it
had to set the price below the marginal cost
of new production in that area. The Com-
mission may have felt that any necessarily
resulting shortage would not be serious and
would be worth the benefits of lower prices
to consumers wlio could obtain the gas that
would be made available. If this was the
Commission’s reasoning, though, it did not
expressly state it. Moreover, even if Com-
mission policy could be attributed to such
a purpose, the wisdom of that policy would
still depend upon the precise extent and
impact of the gas shortage created by it. It
is to that question that we now turn.

III, THE EXTENT AND IMPACT OF THE NATTRaL
GAS SHORTAGE

The expectation that FPC regulation of
gas production was likely to produce a sub-
stantial gas shortage has been proven ac-
curate by subsequent events. Thus, pipeline
buyers have reported to the Commission in-
stances during the summer and winter of
1971-72 in which their contracts obliged
them to deliver gas but they lacked the
necessary supply.® The FPC staff has shown
deliveries falling short of gas demanded by
3.6 percent in 1971 and by 5.1 percent in 1972,
and has predicted that production will fall
short of demand by 12.i percent in 1975.%
Moreover, those feeling the pinch have
tended to blame FPC regulations for the
shortage” And the FPC has not only ac-
knowledged the existence of a substantial
shortage,” but has also suggested that regu-
lated prices are a cause.®

Production “shortfalls” slone, however, do
not accurately describe the extent of the
gas shortage, because gas is purchased by
and sold to pipeline companies before the
time of its actual production. Gas delivered
during any given year is “backed up™ by
considerable volumes of reserves which are
originally committed in long term contracts
to pipeline companies demanding a guaran-
tee as to future supplies. Obviously, pipelines
will demand more than a few years of re-
serve backup, for only with a fairly long
term supply guarantee is establishing a pipe-
line worthwhile. More Importantly, retail dis-
tributors and industrlal consumers normally
demand that pipelines themselves guarantee
# specific rate of delivery over time and
therefore demand substantial reserve back-
ing as security against default by the pipe-
lines on their promlised detiveries® Thus,
an inability of transmission compsanies to
acquire sufticient supplies to meet contract
delivery requirements In any given year
should signal the earlier existence of a de-
ficjency in the volume of backup reserves
committed at the time the original produc-
tion contracts were undertaken, If this view
is correct, a shorsage In production levels in
the 1970's would have been prefaced by a
deficiency of reserve commitments made to
back up new production undertaken in the
early and mid-1960's. The extent of this pre-
dicted reserve shortage in the 1960's should
be measurable as the difference between an
“optimal” level of reserves which would have
been demanded by pipeline companies to
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back up new production undertaken In that
pericd and the level of reserves actually sup-
plied by regulated producers and acquired
by the pipelines.

Rough caleulations previously made by ona
of these authors in fact show the shortage of
reserve inventory of natural gas during the
1960’s to have been substantial® This con-
clusion was reached by first determining an
approximate ‘“optimal” volume of gas re-
serves, in terms of years of backup supplr.
which would be dedicated to secure new pro-
duction commitments undertaken in any
single year. The FPC has considered the
proper amount of reserves to be 20 times
initial production, so that regulated pipeline
demands for new reserves have been based on
“the assumption that each new marcket com
mitment is backed by a 20 year gas supply.’
Similarly, pipelines’ actual demands for re-
serves from 1957 to 195i—beifore the Com-
mission had much influence on the field mar-
kets—were on an average equivalent to a 20-
yvear backup of production, with the lowest
backing in any single year equal to 14.5 times
new production.” It was therefore concluded
that, on the most conservative of assump-
tions, a simple, rough estimate of demands
for reserve inventory under ceiling prices
could be obtained by multiplying total new
production—including all new confracts plus
any renewals of expiring contracts—by 1435
to obiain the “lowesi” demands for reserve
backing in the unregulated market. Alter-
natively, on more liberal assumptions, total
new production could be multiplied by the
FPC’s suggested reserve ratio. These calcu-
lations were done for the years 196% through
1968 to determine the volume of natural gas
which would have beenr demanded by pipe-
lines as reserves to back up new production
under “optimal” conditions for that peried.
These high and low “optimal” voiumes
were then cempared to the actual new-
reserve-to-new-production ratio for the
same vears. Taking the 5S-year period as s
whole, it was found that the total demand
for reserves was 1.5 to 2.2 times higher than
the actual reserves acquired under FPC price
ceilings; therefore, excess demana for reserves
was 50 percent to 120 percent of realized
levels of commitments.

In an attempt to determine whether this
reserve shortage was the result of field price
regulation, we shall construct a model of
supply and demand for new reserves, based
upon market clearing conditions in the
1950’s. These conditions will then be extra-
polated into the 1960's in order to predict
what supply and demand behavior wouid
have been like during that decade under
competitive conditiors and whether FPC
ceiling prices were too low to clear the mar-
ket Then we shall proceed to determine
who received gas and who suifered the short-
age. It will be shown that, In fact, as sug-
gested earlier the home consumer suffered
the brunt of an FPC-created reserve short-
age, while the unregulated industrial con-
sumer received a disproportionate share of
the gas that was available:w
A, A supply and demand analysis of the in-

suficiency of FPC ceiling prices

The proposed model of supply and demand
in the fieid markets for natural gas in the
1960's tries to assess more accurately the ex-
tent to which field price regulation caused
the gas shortage. The model tests the fairly
plausible view that, without regulation, feld
prices for natural gas would have increased
substantially, producing correlative increases
in the supply of and decreases in the demand
for natural gsas reserves. These higher prices
would have called forth enough new supply
to ill af least part of what has been shown
0 be the excess demand for reserve inven-
tories. And, by more carefully rationing the
avallable supply, the higher prices would
have eliminated whatever additional excess
demand would have still remained.
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The proposed model applies to gas which is
supplied by pipeline to the East Coast and
dwest.*~ To test the model's accuracy, we
construct supply and demand schedules
15 :haracterize unregulated market behavior
i1 the latter half of the 1950's and use these
renedules vo predict market-clearing prices
.n that period. This is done by fitting 1850's
.a1a 1o the proposed supply and demand re-
icns 10 predict thhe amount of reserves
Zed in vear “t” in producing district “j”
+ + «.Rqy) and the average new ccntract price
i the same time and place {P:1). The values
cf s R:; and P:y that “clear” this supply-
cemand system for the 1950°s describe with
coxsiderablie accuracy hoth the actual prices
=T which natural gas was sold and the actual
a

mount of new reserves added in the test
reas during that period. The model is then
aprlied to the 1960's by inserting 1961-68
z1a into the supply and dcmand equations
n

aring values z R*:y and P*¢;, The medel's
ues for the 1960°s are then compared to
the actual reserves added and prices existing
during that period. The comparison shows
regulated prices 10 be less than P7y and ac-
tual reserves supplied to be less than one-
ikird of pR*:y. Most of the difference can
be attribited 1o the FPC's regulatory efforts.

I. The Suppiy Eguciions.—As previously
indicated, the supply of natural gas is meas-
wured both by the volume of new raserves and
b the level of production added from new
contracis each year.”: Looking first at the
supply functions for new gas reserves, the
voiume of new reserves discovered and devel-
oped in gry given year depends on geological
end technical factors, as well as economic
ones, Thus, the supply equations of the pro-
posed mode! relate observable data to the
supply of new reserves on the following
assumpiions,

First, the volume of gas added to krown
reserves in a district depends quite plainly
oL the exient of hydrocarbon deposits in that
district; ges discovery, in other words, can-
ot ogcur where the deposits are not present.
Because Gf the relative permanence of peo-
logical characteristics, the most concretle
determirant of gereral hydrocarbon avail-
ability in a district is ibe long term pattern
of reserve discoveries there. Thus, it may be
szid that the supply of new reserves in year
“¢” in distriet ‘§ (£ Re:) is a function (f) of
e geological characteristics of district ‘§”
ivself. Tnis relationship can be ezpressed by
1ne eguetion 2 R =I1(}). =

The second condition of new reserve supply

s that inputs are required—principally drill-

ing inputs—ic bring unknown hydrocarbons
to vhe point of being producible reserves. The
only avalleble data on such inputs are the
rumber of gas development wells sunk in the
1950's and 1960's, by drilling district. To be
sure, cuch data are not indicative of all
necessary inputs, but the welle do refiect the
amount of capitzl invested in a hydrocarbon
field and do provide producers with additional
rnowledge of surrounding geological condi-
tions. Thus, the cupply of new reserves in year
1" in district “}” (£ R} is also e function
of the number of development wells sunk in
the same time and place (Wey). In sum, the
eguation ¢z Ry=1(j, W) can be taken to
indicawe, even if somewhat imperfectly, a
number of importent “engineering’ faclors
in the supply of Lew reserves.

Trird, the supply of newly discovered re-
serves also depends upon economic fzctors,
This relztionship can be most immediately
geen s & condition of the number of de-
velopment wells sunk in a drilling district,
Trus, as prices for new gas reserves jncrease,
it can be expected that more gas drilling will
occur, and this additionel drilling of regions

Foolnowes at end of article.
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likely to contain gas will increase the amount
of new gas reserves discovered. If average new
reserve contract prices in year “t” in district
“j" (P:y) are good surrogates for the prices
forecast by the drilling companies before
development begins, then the amount of
actual drilling (W) will be a function of
these prices. In addition. as noted previously,
gas reserves may be discovered incidentally
in the search for oil.»% Oil price increases are
likely to produce more drilling in areas likely
to contzin hydrocarbon deposits, and such
drilling may produce gas, as well as oi}, finds.
Therefore, the number of development wells
sunk (W) may be said to be also a func-
tion of the level of the crude oil price
througnout the Southwest (op:). Thus, the
response of drilling activity, and indirectly
of new reserve supply,® to economic factors
czn be expressed by the eguation W=
1iPys. opr).

Finally, the analysis of drilling, as well as
that of reserves, should recognize that geo-
logical factors, as represented by the long
term pattern of drilling in a region, are im-
portant. Thus, the drilling eguation we have
developed thus far, W.=1(P:j, op:}, should
include the geological characteristic j as well.

In sum, the supply functions for new gas
reserves in each drilling region “j” supplying
the East Coast and Midwest markets in year
“v” within the late 1950's can be taken to bhe:

QR‘; =f(j,Wj:), where
Wiy =1(Pr1, 0p1, §).

Turning to the supply of new production,
as opposed to new reserves, the proposed
model is based on the assumption that the
quantity of additional production frcm new
contracts signed in year “t” for gas in dis-
trict “j” (3Qes) depends upon three factors.
First, the quantity of additional production
obviously is a function of the volume of
rewly discovered reserves at the same time
and place (AR«). Second, production de-
pends upon the cost of production itself.
These costs may be roughly represented by
the current rate of interest (i:), since the
interest rate may be assumed to be a meas-
ure of capital costs for drilling. As these costs
increase, the production rate out of new
reserves should decrease. Third, the quantity
of additional production from new contracts
signed each year is a function of short term
consumer demand for immediate gas deliv-
ery. One of the factors influencing short term
consumer demand can be represented by the
all fuels retail price index (fp:). This index
will indicate not only whether the price of
substitute fuels is rising, thereby making
gas more desirable, hut perhaps also whether
personal consumption of fuel generally is on
the rise, increasing the demand for gas as
one among a number of alternative fuel
sources. In short, additional gas production
from new purchase contracts signed each
year (£AQts) is taken roughly to be a func-
tion of the availability of new reserves
(£Ru), production costs (ix), and con-
sumer demand (fp.), and can be represented
by the equation AQuy=1{ARuy, 1t, Ipt).

2. The Demand Equation.—Demand or
“willingness to pay"” is represented by the
prices hid by pipelines to purchase new gas
reserves. These bids are determined primarily
by pipeline costs and the pipelines' oppor-
tunitjes for resale. Thus, the proposed model
is hased on the assumption that average new
contract prices for gas reserves of district
“J” in year “t" (Pu) depend upon pipeline
custs and the demand for gas in final con-
sumer markets.

‘The price a pipeline is willing to offer for
newly discovered gas is in part a function of
the pipeline's transport costs. These costs de-
pend both upon the volume Of new reserves
discovered in a district and the distance be-
tween the field and the point of resale to re-
tall distributors. As the volume of new reserve
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discoveries In a district (ARu.) increases,
companles will be able to install larger scale
gathering lines, thereby reducing unit trans-
port costs. On the other hand, costs will rise
as the number of miles between the field ang
the point of resale to retail distributors (M)
increases.’ Thus, the relation between field
prices in distriet “j” in year "t” (Puy) and
pipeline transport costs can be expressed by
the equation Pey=f(ARy, Mj).

A moere important determinant of the
price pipelines will bid, however, is final
consumer demand. As pointed out earlier, <
the index of all fuel retail prices (fp:) pro-
vides a rough measure of such user demand
fer gas; the prices which pipelines are willing
to pay for prcducer gas are likely to inerease
directly with increases in this index. On the
other hand, user demand will be limited by
the total size of the final user market, and
measurement of demand can be made more
accurate by considering the extent of this
market. The size of the market can be
initially estimated by the capital stock of all
gas-burning furnaces in the country (K.).
Moreover, since there are limits to the level of
resales by pipeline companies, the prices
which these companies are willing to pay in
in any year will depend on the sum total of
all new reserves that year (*ARty). Thus, as
the capital stock of gas burning furnaces
(X:) increases, so will the likely price bid
by the pipelines; but as total new reserves
offered in any year (SARt) increases, the
likely price bid will decrease. Therefore, the
relation between average new contract prices
(Pis) and the demand and size of final mar-
kets can be expressed by the equation Puy=
f(Ip:, SARe, Ki).

Ia sum, putting together both the cost and
user demand determinants of the prices
pipelines are willing to pay, the proposed
demand relation (for the same regions and
time periods as for the supply functions) is:
Pu=f{(LARuy, Mj, Ipr, ZAR, Ki).

3. Application of the Model to the Field
Market for Gas—The four equations of the
proposed model together make up an equilib-
rium system that describes well the actual
prices and supplies of new reserves in the
late 1950’s. Data from the period 1955-60
were used to fit “least squares” equations'
to the structural relations explained above
for new reserves (ARuy), wells sunk (Wuy),
new production (AQus), and average con-
tract price (P1;).* The closeness with which
the fitted equations describe reality Is in-
dicated by the accuracy with which equilib-
rium in the four-equation system repro-
duced the actual volumes of new reserves
supplied and prices pald during the period.®
The difference between the “simulated”
(four equation equilibrium) price and the
actual annual average price in any given
year was at most 1.6 cents per Mcf and the
average difference over the entire 6-year pe-
riod was only 0.7 cent per Mcf.1® Similarly,
while the volumes of actual new reserves
exceeded slmulated new reserves by sap-
proximately 3 trillion cubic feet in hoth 1855
and 1957, the average difference over the 6-
year period was less than 14 trillion cubic
feet (or less than 0.7 percent of total new
additions to actual reserves).!* The model
thus suggests that markets ““cleared”—or op-
erated ot equilibrium-—in the 1950's before
producer price regulation.t’2

In order to test whether the gas shortage
in the following decade developed from price
controls, the model was then applied to the
1960's. The four equations were used, along
with 1961-68 figures for the “outside’” or ex-
ogenous variables 3 to find the values for
AR*y, AQ*1y, W*y, and P*.; which “solve”
the equations—i.e., the values which “clear”
the gas market as if there were no price ceil-
ings. These “unregulated” values are com-
pared with the actual values in Table I
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TABLE 1.—PRICES AND PRODUCTION OF GAS FOR THE EAST
COAST AND THE MIDWEST, 1961 68

Average price  New production  New reserves

cents per thou-  (billion cubic (billion cubic
(sﬁe.fﬁ csmc feet) feet) eet)
T simu- Simu- Simu-
car  Actual  lated Actual lated Aclva’ lated
. 20.0 292 817 5,567 12,480
};Z’ 2.1 230 755 5,805 12,858
16.5 224 447 688 4,884 13,077
6.7 22.8 200 814 5512 13221
174 241 348 750 6,015 13,621
1.2 25.5 347 627 4,204 14,147
17.4  26.7 575 520 3,693 15,026
18.0 27.8 434 548 951 15,572
17.5 23.8 2,873 5519 36.631 110,002

gyIs-.

The simulated or “unregulated” prices
that would have cleared the reserve market
were on the average 6 cents per Mc{ higher
than ceiling prices for the entire period, and
more than 7 cents higher for the period fol-
lowing 1962, when the full effect of price
cellings seems to have taken hold in the test
region, On the supply side, the higher
prices—if they had been allowed—would
have provided considerable incentive to add
to the volume of new reserves. The level of
simulated new reserves is more than three
times the level of actual new reserves over
poth periods. Another indication of the im-
pact of clearing prices on supply appears in
the difference between actual and simulated
new production. Actual new preduction is
spproximately one-half of simulated new
production over the 8-year period. Given
that higher unregulated prices would have
brought forth a much higher level of new
reserves, this higher level of simulated new
production is not surprising. On the demand
side, the higher simulated (market-clearing)
price would have significantly reduced the
smount of reserves sought. To be sure, the
amounts which would actually have been
demanded at various prices are not known,
since only the new reserves both demanded
and supplied are shown by the annual
simulations. But that excess reserve demand
would have been reduced is indicated by the
{act that the total demand for new reserves
proved 1o be elastic with respect to price
Total new reserve demand was reduced by
approximately 10 trillion cubic feet for each
cent of price increasel®

As it was, & serious reserve shortage devel-
oped in the 1960's, which at that time re-
vealed itself in the pipelines’ reduction of
their new-reserve-to-new-production ratio.
This reduction in the security of service,
shared by all those connected to interstate
plpelines, was translated in the early 1970's
into & more tanglble actual production
shortage; pipellnes had to curtall deliveries
in 1971 and 1972 because they could not take
gas from their reserves fast enough to meet
their contract commitments. This produc-
tlon shortage has been plainly visible. It fol-
lowed directly from the earller reserve short-
age which in turn was a creature of FPC
resulatory policy.

B. The impact of the shortage

At the same time that field price regula-
tion has meant lower gas prices, it has also
brought about a reserve—and now a produc-
tion—shortage. Determining who has been
helped and who has been bhurt by this FPC
regulatory policy is necessary in order to
Axsess whether the lower prices were “worth”
the shortage. Information is not yet avail-
able to allow a definitive finding on this
issue. Nevertheless, there is enough evidence
inferentially to support the view that the
result of FPC policy in the 1960's was fo
deplete the gas reserves of interstate home
consumers in favor of the demands of intra-

Footnotes at end of artlcle.
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state industrial customers to whom sales
were unregulated.

First, the regulated pipelines—those selling
interstate for resale to distributors for most
home customers—did not obtain thelr pro-
portionate share of new gas reserves in the
late 1860’s. In 1965 these lines possessed more
than 70 percent of the nation’s reserves, But
between 1965 and 1971, the interstate pipe-
lines obtained less than half the volume of
the new reserves developed, and the overall
percentage of reserves possessed by them fell
to 67 percent.

Second, as Table II shows, what variation
there was in the division of total annual gas
production between residentlal and indus-
trial users indicates that over the course of
the 1960's proportionately more went to in-
dustrial users. The percentage of gas sold by
pipelines and distributors to residential users
declined 1.6 percentage points between 1962
and 1938.""" This decline was caused in large
meagsure by a substantial increase in indus-
trial sales by unregulated intrastate pipelines
and by producers themselves. Between 1962
and 1868, total industrial consumption of
natural gas increased 43.5 percent, while
intrastate pipelines and distributors in-
creased their industrial sales by almost 62
percent,'~ Moreover, of the increase in indus-
trial consumption, more than half can be
attributed to sales by intrastate pipelines and
distributors, while less than 13 percent is ac-
counted for by direct industrial sales of the
interstate pipelines. The remaining 37 per-
cent of the increase was the result of direct
sales by the producers.

TABLE 1.~ NATURAL GAS SALES TO ULTIMATE USERS:

1962 1968
Quan- uan-
tity  Per- tity Per-  Per-
(mil- cent (mil- cent cent
lion of lion o -
Class of service or seller Mcf)3  total  Mcf)®  total crease

Sales by all pipelines
and distributors:
Residential and
commercial .. .. 3,320
Industrial and
other.......... 5

4.5 59%6 429 -+3R2
$5.5 7,925 5L1 -+46.9

Sales ta industrial and
other noaresidealial
consumers:

Direct sales by

Intrastate pipe-

ines an

distributors

(estimate)_.__ 3,267 35.5 5,284
Producers 5. ... 3,803 413 5284

TotuSi-
dustrial
consumption_ 9,205 100.0 13,209 100.0 +43.5

0.0 +6L7
40.0 -+387

* Much of the data in the table is derived from American Gas
Association, “'Gas Facls 1971", at 82, 118 (1972). .

2 This hgure was converted from million therms to million
Mt based on 1,031 Blu’s per cubic foot of natural gas.

2 See Federal Power Commn “S cs of |
Natural Gas Pipeline Companies 1362, at XX11 (1963); Federal
Power C ission, *‘Statist ! Natural Gas Pipe~
line Companies, 1968, at XV (1969). . .

+ These hguies are denved by sublracling “Direct sales by
interstate pipelines’* from the figures tor *Industrial and other™
sales by all pipelines and distributors. .

 These figures are derived by subtracting ““Durect sales by
industiial and other’’ sales by all pipelines aud distributors
from the igures for “*Total U.S. industrial consuimption,”

Third, that the reserve shortage hit most
serlously the resldential buyer supplied by a
regulated pipeline becomes stili iore evi-
dent when certain particular gas regions are
examined. The Permian Basin in West
Texas, for example, accounted for about 2.5
percent of total U.S. gas reserves in the early
1060’s. In the late 1960°'s, additional dis-
coveries raised this figure to about 10.5 per-
cent.? Six large interstate pipelines, two
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intrastate pipelines, and many direct in-
dustrial buyers bid for the new reservesi®
From 1966 onwards, the intrastate lines and
the direct industrial buyers obtained almost
all of the uncommitied volumes available. In
fact, interstate pipelines, which accounted
for 80 percent of production from the new
reserves in this area in 1966, accounted for
only 9 percent in the first half of 1970.:=
The reason for the intcrstate pipelines’ de-
cline in reserve holdings is not difficult to
find. Prices offered by intrastate buyers for
the new gas in this area rose from 17 cents
per Mecf in 1966 to 20.3 cents per Mcf in 1970,
and toward the end of 1970, the intrastate
pipelines bought more than 200 billion cubic
feet Of reserves at initial delivery prices of
26.5 cents per Mci.'* At the same time, prices
paid by interstate pipelines could not exceed
the regulatory ceiling and therefore remained
between 16 and 17 cents per Mcf. The in-
escapable cenclusion is that the interstate
pipelines were simply outbid.

In sum, as a result of regulation in the
1960°s buyers for inter.tate consumption ob-
tained fewer reserves than they wished. For
the most part, those buyers were pipelines
ultimately servin; primarily residential con-
sumers. The short reserve supplies were bid
away from these buyers by intrastate gas
users. This was a predictable result of PPC
two-tier regulation of field gas markets in
light of the Commission’s jurisdictional lim-
itations,

IV. THE COSTS OF REGULATION

Showing that ceiling prices created a sub-
stantial gas shortage and that this shortage
was disproportionately borne by residential
gas consumers is not enough by itself to
condemn FPC regulatory policy. At the same
time that FPC regulation of field markets
created a shortage, it also reduced prices 6
cents per Mcf below what we have simu-
lated market-clearing prices to be during the
1960°s. To calculate the gains to consumers
who actually received gas as a result of this
regulatory policy, one might simply multiply
average annual production of regulated gas
from, say, 1962-68 (about 11 trillion cubic
feet),'= by 6 cents per Mcf and claim that
regulation saved those consumers who re-
ceived gas about $660 million annually. Of
course, such a calculation contains herolc
assumptions and oversimplifications. For one
thing. it assumes that every cent of price
reduction at the wellhead was passed through
to ultimate consumers; in light of the fact
that sales by retail distributors are intra-
state and therefore subject only to state reg-
ulation, the assumption may not be valid.
For another thing, had producers received
a higher price, at least some of their addi-
tional revenues would have been taxed away
and, therefore, indirectly returmed to con-
sumers anyway. Nonetheless, even assuming
that the entire 6 cents per Mcf was returned
to consumers who actually received gas, we
still doubt that this benefit outweighed the
losses arising from regulation. even from the
point of view of the consumer class itself.

In order to calculate the costs of wellhead
price regulation to gas users, it must first
be established that the behavior of pipelines
in the field market is representative of con-
sumers' interests. Table I *5 showed that the
additional 6 cents per Mef which pipelines
would have paid for gas preduced under un-
regulated conditions would have purchased a
joing product: beih additional production
and additional reserves. These hypothesized
purchases of additional supply by pipeline
companies likely represent what the pipelines
conceived to be final consumer demands for
additional current deliveries and for addi-
tional insurance of future deliveries. Obvi-
ously, pipelines would not overstate demands
for current production, sinte they clearly
have no interest in purchasing gas which
they cannot resell. Similarly, tt is difficult to
see why pipelines would deliberstely over-
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stete demand for reserves, given that the
costs of dedicated reserves are not included
in their rate base and demanding excessive
reserves would increase contract prices and
therefore ultimately reduce sales to con-
sumers =

If this assumption of the representative
quality of the pipelines’ field market de-
mands is correct, then the cash returned to
gas users by virtue of FPC regulation was
nrobably less than the cash consumers were
willing to give up for additional deliveries
and reserve backing. First, the gains to those
paying lower prices for gas they actually
received must be offset by the losses to others
who had to do without gas and find other
sources of energy. Residential and commer-
cial users unable to receive gas because dis-
tributors lacked supply—usually those con-~
sumers in new or growing population cen-
ters—were forced to use less desirable, or
more expensive, fuels such as oil or elec-
tricity. The cost, in real terms, to these con~
sumers of using such alternative energy
sources can be roughly measured by the
amount which they were willing to pay for
additional gas. Therefore, the loss they suf-
fered from regulation is the difference be-
tween what they were willing to pay for gas
rather than go without it and what they
would have actually paid under equilibrium
conditions for the market-clearing level of
gas deliveries. If this difference or “premium”
which consumers suffering the shortage were
willing to pay was on aquverage 6 cents per
Mcf, then the losses of those doing without
gas were as great as the gains of others re-
ceiving gas at 6 cents per Mcf below market~
clearing prices; this is so because the hy-
pothesized shortage of new production (the
difference between simulated and actual pro-
duction out of new reserves in Table I) was
approximately as large as actual new pro-
duction.= In fact, it appears from the sup-
ply and demand model that consumers suf-
fering that shortage would by 1967 or 1968
have been willing to pay an average premium
of 6 cents per Mcf rather than do without
gas entirely.!>s Therefore, the losses from the
shortage (equal to what consumers in the
aggregate were willing to pay to recover lost
gas production) simply made too many con-~
sumers worse off to allow the conclusion to
be drawn that reduction in prices was worth
the shortage it created.’®

Second, the argument that consumers who
actually received gas obtained a 6 cents per
Mef saving as & result of FPC regulation is
itself fallacious, because these consumers
were, in fact, purchasing less—an inferior
product—than they would have under un-
regulated conditions. As we have shown, the
price which consumers pay for deliveries,
when translated into the price pipelines pay
for production at the wellhead, purchases
not only current production, but also a re~
serve backing which provides a certain level
of insurance of future deliveries. Since FPC
price ceilings brought forth only a third of
the new reserves which would have been de-
veloped under market-clearing conditions,
those consumers who received gas at lower
prices gave up a substantial amount of their
guarantee of future service. To be sure, this
ioss was not observable by these consumers,
since it took the form only of reduced back-
ing for production which they were currently
receiving. Nevertheless, it is likely that these
reserves were worth a considerable amount
to them. The man who makes a large invest-
ment in gas appliances, for example, ob-
viously wants an assurance that he will not
have to switch to oil or electricity for many
years, if at all. Reserves promise him this
and also provide him with security from pos-
sible temporary interruptions of service. On
conservative assumptions, these buyers, as
represented by the pipelines, wanted at least

Footnotes at end of article.
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14.5 years of reserve backup to provide them
with a sufficient production guarantee.* Un-
der unregulated conditions, this insurance
would have been obtained by them; under
FPC price ceilings, it was not.'2 The 6 addi-
tional cents per Mcf which consumers receiv=-
ing gas would have had to pay in an unregu-
lated market was, from the perspective of
their interests, at least in part a premium
for insurance which FPC price ceilings did
not provide. For every 6 cents in cash which
FPC regulation saved these consumers on
actual deliveries, it took away reserves which
they might well have desired at least as much
as the money. In short, the extent to which
FPC regulation actually helped even those
receiving gas at lower prices ;s problematical;
it simply gave them a short term windfall
at the cost of long term insecurity.

These losses to both those who did not
obtain gas and those who did, moreover,
are not all the costs of the FPC's regulatory
policy. For example, further costs probably
resulted from the displacement of industry.
Some industrial firms for whom energy costs
were & large part of total costs moved to
the producing states solely to obtain natural
gas not available on the interstate market
due to FPC price ceilings. Moreover, further
distortion arose from competitors’ paying
different prices for their fuel sources, either
because one had an intrastate gas supplier,
or because of FPC policies for rationing the

cheaper ‘“old” gas, And the economic and’

administrative costs of litigation and delay
from the price proceedings themselves have
been substantial as well1*

Despite these strong indications of the fail-
ure of FPC regulation of field gas prices, some
consumers’ groups have argued that the Com-
mission should deal with the problems that
have arisen from its present regulatory efforts
by introducing still more regulation. The
Commission might, for example, seek to ex~
pand its jurisdiction over intrastate sales
to end the “leakage of supply” to intrastate
industrial users and then establish “end use”
controls, specially allocating gas to particular
individuals or classes of customers.® Such
an approach, however, would not solve the
problems raised here. Not only would it fail
to reduce the aggregate shortage of gas, but
it would require the Commission to deter-
mine on a larger scale than it now does
which end uses of gas are “superior” and
which “inferior.” Such a task is difficult, to
say the least, and there is little reason to
believe that a Commission that was unable
to set area prices in the field without creat-
ing massive shortages would find a “proper”
solution to the still more complex problem
of rationing on a grand scale, Once prices
were abandoned as a measure of value, the
number of claimants for special preferences,
citing a varlety of economic and social im-
peratives, would become large indeed. In all
probabliity, the Commission would have to
continue its past practices and simply arrange
for a series of compromises among these
various claimants. Such compromises would
inevitably lead to continued excess demand
for gas and to shortages in which, if the
future resembles the past, those intended to
benefit from gas regulation would still he
injured.

Neither would it be completely satis-
factory for the Commission to follow a par-
tial policy of income redistribution by try-
ing to squeeze rents only from old gas- and
oil-well gas production while leaving new
gas-well gas production unregulated.® To
be sure, there would be little danger of short-
age if the Commission set ceiling prices only
on the production of gas now classified as
“0ld,” since there is er hypothesi a fixed
supply of these hydrocarbons. But such regu-~
lation would accomplish merely a temporary,
minimal transfer of rents, because the sup-
ply of this “old” gas will run out in the next
few years. In order to accomplish this tem-
porary income transfer, the Commission
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would still have to solve the problems of de-
termining the costs of producing old gas and
of rationing the cheaper supplies. The ad-
ministrative burden of solving these prob-
lems might not be worth the income re-
distribution which such a policy would bring
about. On the other hand, if the Commis-
sion embarked upon a permancnt policy of
regulating “old” gas prices by continuously
reclassifying further supplies as “old,” it
would not only have to develop a dynamic
standard to separate *“old” from “new” gas,
but it would also be confronted with all
the problems of the present regulatory sys.
tem. Producers seeing that the prices of their

- new supplies would eventually be subject to

ceilings would be likely to take these future
price regulations into account. Therefore,
while the prices of new reserves would not
be directly regulated, further exploration and
development would still be discouraged, ang
thus a shortage would still arise.

The alternative that we favor Is eliminat-
ing field price regulation designed to trans-
fer producer rents. If income is to be re-
distributed, rents can be transferred from
producers to consumers without regula-
tion. For example, tax policy can be used to
accomplish the same objectives. Indeed,
much of the alleged justification for the
depletion allowance 1% in this area—the need
to encourage exploration and development—
would seemingly vanish if producer prices
were set competitively. In contrast to the
tax system, area price ceilings cannot help
but be an indiscriminate method of income
redistribution. While it takes some income
Irom those producers realizing excess profits,
its impact falls most heavily on those pro-
ducers without excess profits—those right
at the margin, perhaps forcing them out of
the market entirely. In contrast, redistribu-
tion through taxation aims more directly at
those producers with excessive incomes.
While we are aware that redistribution
through tax policy has many problems of its
own, we doubt that they could be as serious
as those that have accompanied the eflort
to control field prices. In short, it is difficult
to see the virtue of a price control system,
particularly when, as was proven during the
1960's, 1t 1s likely that those consumers the
system is designed to benefit will not be
benefited at all. With the example of pro-
ducer price regulation in mind, one might
well question the advisability of using mi-
croeconomic methods—such as regulation of
the firm—solely to accomplish macroeco-
nomic objectives—such as income redistribu-
tion.

To be sure, elimination of regulation in-
tended to redistribute income would effec-
tively mean deregulation of much of the
field market for netural gas, since the mar-
ket structure of most, if not all, producing
regions is decentralized and competitive.
Deregulation of this sort, however, would
not deprive the Commission of all power
over producer rates in those regions where
producers do possess monopoly power. At the
same time that the Commission would al-
low prices in competitive regions to ap-
proach market-clearing levels, it could se-
lectively regulate prices in those few pro-
ducer regions where market power turns
out to be present by using the prices in the
competitive areas as benchmarks.

Of course, one potential obstacle lo this
proposed regulatory policy is that a court
might hold that for the Commission to al-
low market forces to determine producer
prices would he inconsistent with the man-
date of the Natural Gas Act to regulate
“salefs] in interstate commerce of natural
gas. . . .”18 To be sure, in the CATCO
case,!” the Court held that the Commission
could not license a producer to sell gas with-
out conditioning the license on the pro-
ducer’s promise to charge & reasonable price.
But the Court's decision in that case.was
predicated on the inadequacy of the Com-
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mission’s findings respecting the need to is-
sue an unconditional license, and on the
harms to consumers which would attend the
inordinate delay before the Commission on
its own could determine a just and reason-
able rate. Certainly, the case cannot be taken
as precedent for disturbing Commission
judgment that market forces can ordinarily
be relled upon to set just and reasonable
rates and that any attempt to interfere with
market forces to transfer rents would do the
consumer more harm than good. A decision
to “deregulate” producer prices as proposed
would be a determination that selective
rather than pervasive interference with field
market transactions was the most appro-
priate way to regulate this portion of the
natural gas industry. Such a determination
would seemingly comply with the funda-
mental purposes of the Natural Gas Act, and,
being based upon 15 years of experience with
different methods of regulation, it would al-
most certainly be supported by substantial
evidence.’’s Nothing in the Phillips Petro-
leum declsion ™ requires the FPC to set
prices; the decision simply gives the Com-
mission jurisdiction to do so. As the U.S.
Court of Appeals for the Fifth Circuit has
recently stated: 1

“[T)he decisions of the Supreme Court
definitely Indicate the Commission has a re-
sponsibility to take the steps necessary to
assure that wellhead prices are in the public
interest. The Commission does not have to
employ the area rate method or for that mat-
ter regulate prices directly at all, but it has
chosen to fulfill its duty in that manner
here."”

In sum, the arguments against the present
system of gas field market regulation are
compelling. Price control is not needed to
check monopoly power, and efforts to control
rents require impossible calculations of pro-
ducer costs and lead to arbitrary allocation
of cheap gas supplies. In practice, regulation
has led to a virtually inevitable gas shortage.
It has brought about a variety of economic-
ally wasteful results, and it has ended up by
hurting those whom it was designed to bene-
fit., Thus, less, not more, regulation is
required.

FOOTNOTES

4This article is adapted from a forthcom-
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% Although in debates over the wisdom of
FPC regulatory policy the Phillips decision
itself is often violently attacked, the Court’s
logic in that case was not wholly unreason-
able, though neither was it totally satisfying.
Whether the FPC should have jurisdiction
over producer prices is not clear from the
statutory language of the Natural Gas Act,
15 U.S.C. §§ 7T17-717w (1970). The Act states
that [t}he provisions of this chapter shall
apply to ... the sale in interstate com-
merce of natural gas for resale . . . but shall
not apply to . . . the production or gather-
ing of natural gas.

15 U.S.C. §717b (1970). To be sure, a fleld
producer's sale to an interstate pipeline is
“a sale in interstate commerce for resale.”
But whether the exemption for “production
and gathering” applies to the physical pro-
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duction and gathering operations only or to
those operations and also the sale of what
what is gathered, is not clear.

‘While the legislative history of the Act
has little to say about producer regulation,
what is said seems to support the Court’s
decision. The House of Representatives Com-
mittee Report states that the words “pro-
duction or gathering” are “not actually nec-
essary, as the matters specified therein could
not be said fairly to be covered by the lan-
guage aflirmatively stating the jurisdiction
of the Commission. . . .” H.R. Rep. No. 709,
75th Cong., 1st Sess. 3 (1937). See generally
Note, Legislative History of the Natural Gas
Act, 44 Geo. L.J. 695 (1956). This statement
suggests that Congress did not mean to ex-
empt from regulation sales by producers to
pipelines, for such sales surely could be said
“to be covered by the language aflirmatively
stating the jurisdiction of the Commission”
over sales for resale in interstate commerce.
Moreover, although the FPC consistently re-
fused before 1954 to regulate producers, at
their urging Congress passed a bill granting a
clear producer exemption—a biil that Presi-
dent Truman vetoed. Thus the producers,
the Congress, and the Presldent arguably
acted as if the producers might be regulated
by existing law. For an excellent discussion
of this point, and of producer price regula-
tion generally, see Kitch, Regulation in the
Field Market for Natural Gas by the Federa,l
Power Commission, 11 J, Law & EcoN. 243,
254-55 (1968).

Despite this support for the Court's posi-
tion, however, the Phillips decision can be
criticized. The Court did not examine, more
than superficially, the economic purposes
that producer regulation might serve. With-
out such an examination, the Court could
not tell what sense producer regulation made
economically or whether it was consistent
with a general regulatory policy which pro-
vides for the supervision of the prices of
monopoly (or oligophy) gas transmission
companles and of monopoly retail gas distri-
buting companies. If producer regulation is
not consistent with this general regulatory
policy, then to assume a congressional in-
tent to regulate producers in the face of
ambiguous statutory language and a near-
silent legislative history was not warranted,
and produced bad law. To what extent the
Court in 1954 could have been aware of the
facts and arguments concerning the eco-
nomic rationale for regulation, we leave to
the reader to judge.
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Scr. 162 (1970).

32 See PRICE FORMATION 93-145.

= Those favoring regulation have also
pointed to producer profits as evidence of
market power. To be sure, profits would
appear to have been higher here than in
some industries. Economic experts appearing
for the distributing companies in the Per-
mian Basin Area proceedings reported aver-
age returns on capital between 12 and 18%
for oil and gas companies at a time when the
average return in manufacturing was less
than 89%. But such comparisons are not
enough to suggest the presence of mononoly
pricing, due to three special features of re-
turns in the gas producing industry. First,
without regulation, marginal producers must
earn a return on their capital at least equsal
to what they could earn by investing else-
where. But lower costs on more fortunate
discoveries in a world of uncertainty might
earn much more, and this “rent” earned by
unusually efficient or fortunate producers
would create an upward bias in industry
average profit rates. Such “rent” is more
likely to be prevalent in natural gas produc-
tion than in most other industries because of
the characteristics of discovery of an uncer-
tain resource. See p. 950 infra. Second, the
Permian Basin figures reflect profits only of
firms still in business, not of those that have
failed. The uncertainty in exploring and de-
veloping gas suggests that risks of failure
have been unusually high. See HAWEINS 223
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{showing high percentage of exploratory
wells which have been dry). Thus, measuring
industry returns on the basis of those that
are able to remain in it results in an upward
bizs. Third, profit figures in the Permian
Basin proceedings overstated the true return
1o capital because of the accounting proced-
ures used. The rate of return estimates
were calculated simply by dividing total
profits that producers reported they had re-
ceived by the total capital that they re-
ported they had invested. However, this
method does not account for the extensive
time lag in the industry before an invest-
ment begins to earn a return. The account-
ing return on a dollar invested must be far
lower in real terms here than elsewhere
simply because payment begins 5 years
rather than 1 year, after the investment is
made; the simple accounting profit rate
must be sdjusted to take the long lag be-
tween exploration and production into ac-~
count. Producer witnesses in the Permian
Basin case estimated that an “apparent
yield” of 16 to 18% was due to the lag in
production, eguivalent to a “true yield” of
about 10Ss Thus, not much can be con-
cluded sbout market power from the profit
figures alone.

4 Of course, regulation designed to allo-
cate resources efficiently and regulation di-
rected at income redistribution are neces-
sarily mutually exclusive policies. See p. 943
supre.

= See, e.g.. Kahn, supra note 27.

* See Tebles I and II, pp. 975, 978 infra. See
clso Hawrixs 220.

= Rising trends In costs of inputs and fall-
ing trends in productivity per unit of drilling
are reported in NATIONAL PETROLEUM COUNCIL,
TU.S. ENercy OUTLOOK ch, 6 (2d Interim Re-
port 1971).

% See p. 944 suprc.

= See Southern Loulsiana Area Rate Pro-
ceeding, 46 F.P.C. 86, 110-11 (1971).

© See Southern Louisiana Area Rate Cases
v. FPC, 428 F.2d 407, 426 (5th Cir.), cert.
denied, 400 U.S. 950 {1970).

« See pp. 958-59 infra.

«This pattern appeared in the first com-
plete area rate decision. Permian Basin Area
Rate Proceeding, 34 F.P.C. 159 (1956), aff’d
in part and rev’d in part sub nom. Skelly Ofl
Co. v. FPC, 275 F.2d 6 (roth Cir. 1867), afid
in part and rev’d in part sub. nom. Permian
Basin Area Rate Cases, 390 U.S. 747 (1968)
(approving FPC decision in its entirety).

¢ See 3¢ F.P.C.at 188.

« pdditionally, economists favoring regula-
tion upon whom the Commission has closely
relied have often rested their case upon a
belief that the supply of gas is inelastic—
that price has little eflect on ocutputs. See,
eg., Kahn, supra note 27, at 508-09. If regu’a-
tion-induced price changes would not affect
output, then the only reasor to get price ceil-
ings would be to transfer rents.

347 T.S.672 (1954).

¢ Soon after the Phillips decision, Congress
passed 2 bill exempting field sales of natural
gas from reguletion. The bill was vetoed,
however, by President Eisenhower, not be-
cause he favored regulation, but because he
disapproved of certain producer lobbying
tactics. See Kitch, suprae note 5, at 256.

e Id. et 78.

& STBCOMMITTEE ON ADMINISTRATIVE PRAC-
TICE AND PROCEDURE OF THE SENATE COMM.
oN THE JUDICIARY, 86TH CONG. 2D BESS., Re-
PORT ON THE REGULATORY AGENCIES TO THE
PresmENT-ELECT 54 (Comm. Print 1960)
{Landis report).

© Assume that to find and to produce &
certain volume of gas and of! from a mar-
ginal well costs e certaln producer $100,000.
Assume further that of this cost, $70,000 18
Joint, £20,000 represents the ascertainable
separate cost of extracting ofl, and $10,000
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the separate cost of extracting gas. The pro-
ducer will develop this well and sell both gas
and oil provided he can sell the oll for at
least $20,000, the gas for at least $10,000,
and the two together for at least $100,000.
But he will not care whether the extra 70,-
000 comes entirely from gas sales, entirely
from oil sales, or from some combination of
the two. The source of the $70,000 will de-
pend upon the relative strength of the de-
mands of gas buyers and oil buyers for the
producer’s supplies—a factor which will de-
pend upon supply and demand in each in-
dustry. See, e.g., I. A, KanN, THE ECONOMICS
OP REGULATION 79-83 (1970).

©Thus, the agency regulating the pro-
ducer described in note 52, supra, would per-
mit the well owner to recover $100,000, al-
lowing him to set whatever combination of
gas and oil prices would be necessary to ob-
tain the revenue. Similarly, the regulator
would allow the owner of an intermarginal
well with, say, joint costs of $40,000, sepa-
rate gas costs of $5,000, and separate oil
costs of $10,000 to set whatever prices would
obtain a total of $55,000. Since in the latter
case total production could be sold for $100,~
000 in an unregulated market, the producer
would lose 845,000 in rent, and gas and oil
consumers together would pay $45,000 less
than the free market price.

¢ The problem of trying to regulate one in-
dustry without regulating the other becomes
clear if one considers the following procedure.
Suppose the Commission were to require
producers to submit prices that covered the
costs of producing gas only, but which in-
cluded (1) the ascertainable separate costs
of gas extraction, plus (2) joint costs only
insofar as they would not be covered by reve-
nues received from the sale of petroleum.
Thus, for example, a firm with jolnt costs of
$70,000, separate oil costs of $20,000, and
separate gas costs of $10,000, would be al-
lowed to earn up to $80,000 from gas sales
which would be calculated as the sum of
$10,000 plus the difference between oll reve-
nues (less $20,000 for covering separaie oil
costs) and $70,000. For every dollar less that
it earned from oil sales, the company would
be allowed to earn a dollar more from gas
sales.

Considering the Commission’s inability to
regulate liguid sales, such a system for reg-
ulating gas production prices would have
obrious drawbacks. First, it would require in-
formation on petroleum sales of the sort that
is required of regulated sales. To ask the
company to provide estimates of future oll
prices would be to ask for exceptionally costly
and uncertain information. Second, the Com-
mission would have to regulate the price of
oil eventually if it were to squeeze rents out
of gas production. Under such a system, the
producer would be indifferent as to whether
ke earned a dollar of rent from an ofl or a
gas sale. It is possible that he would try to
cover as many of the well's ccsts as possible
Ifrom gas sales, for if the Commission forced
him to charge a lower gas price, he would
rot krow whether he could cover a well's re-
maining foint costs from oil sales until the
oll was sold, perhaps sometime in the future.
He must therefore decide to maintain gas
prices that included rents and reduce his oil
prices, as a strategy to increase total sales or,
perbaps, in order to allocate his low-priced
oil arbitrarily on the basis of personal favors
or otherwise,

& See generally HAWKINS 44-74.

w1f, for example, it costs $1.50 to produce
& barrel of oll and $0.15 to produce an Mect
of gas, joint costs would be allocated accord-
ing to the ratio: 10 X the number of barrels
of oil/numbher of Mcf’s of gas.

& Under this method, i & herrel of oil
vielded one milllon BTU’s and an Mcf of
gas yielded 32 million, then a company’s
Joint costs would be allocated according to
the ratio: 2 X number of barrels of 0}/ num-~
ber of Mc!’s of gas.
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& Thus, if an oil BTU was worth four times
a gas BTU, the ratlo for allocating joint costs

would be: 4 X number of barrels of oll/num-
ber of Mcf’s of gas.

Note that this is a potentially circular
method since “costs” are partly tied to ex-
isting prices. See HAWKINS: 46-47.

% See HAWKINS 78.

“FPC v. Hope Naturcl Gas C. 320 U.S,
591, 645 (1944).

¢ Since the number of joint wells has di-
minished to the point where gas output from
them accounts for only about 25% of total
gas production, see p. 944 supra, the problem
of allocating joint costs became somewhat
less important in the 1960’s than it was in
the 1950's. Nonetheless, joint expenditures
were and are still sufficiently important to
make a pricing system that allocates them
via these accounting methods an exercise in
the arbitrary.

< See gencrally W. SRARPE, PORTFOLIO AND
CAPITAL MARKETS (1970).

« Because of special tax incentives, much
new investment by gas production companies
is financed out of internally generated funds.
See, e.g., INT, REV. CobE of 1954, §§ 611-13
{depletion allowance).

€ Sce NATIONAL PETROLEUM COUNCIL, U.S.
ENERGY OUTLOOK 115 (1972) (showing ex-
ploration, development, and overhead costs
to be $6.4 billion of $8.9 billion total outlay).

¢ The five areas were (1) The Permian
Basin (Texas and part of New Mexico); (2)
Southern Louisiana (including the offshore
area in the Gulf of Mexico); (3) Hugoton-
Anadarko (part of Oklzshoma and Kansas);
(4) Texas Gulf Coast; and (5) Other South-
west (Mississippl, Arkansas, and parts of
Alabama, Texas, and Oklahoma).

© 16 U.S.C. § 717d (1970).

© With regard to increases In existing con-
tracts, proposed price increases would take
effect subject to an obligation of the producer
to refund any excess above the ‘reasonable
rate” which the area rate proceeding was
eventually to find. Thus, producers tended
not to ask for increases above the interim
celling rate. With regard to new supply con-
tracts, the Commission used its licensing
power over praducer entry, 15 U.S.C. § 717
(1970), to withhold certificates allowing pro-
ductlion to begin unless the producer agreed
to sell the gas at the interim ceilings proposed
by the Commission as (provisionally) rea-
sonable. While the Commission did not rigid-
1y adhere to these interim guidelines, its ob-
ject was to hold new gas prices “in line” with
those charged in the late 1950's and in 1860.
Sce generally FPC, Statement of General
Policy, No. 61-1, 24, F.P.C. 818 (1960).

¢ Permian Basin Area Rate Proceeding, 34
F.P.C. 1569 (1965), aff’d in part and rev’d in
part sub nom. Skelly Oil Co. v. FPC, 376 F.2d
6 (10th Cir. 1967), aff'd in part and rev'd in
part sub nom. Permian Basin Area Rate Cases
390 U.S. 747 (1968) (approving FPC decision
in its entirety); Southern Loulsiana Area
Rate Proceeding, 40 F.P.C. 630 (1868), af’d,
Southern Louisiana Area Rate Case, 428 F.2d
407 (5th Cir.), cert. denied, 400 U.S. 950
(1970). The latter case was reopened to ralse
the celling by 25%. Southern Louislana Area
Rate Proceeding, 46 F.P.C. 86 (1971); scc p.
964 infra.

© See p. 951 supra.

7 The English have solved this problem b}
making the gas distributor a single national:
ized company, with both monopoly and mo--
nopsony power. I can thus offer differential
prices to producers based upon their produc-
tion costs, including prices equal to marginal
costs for rroducers at the margin. It can then
ration the cheaper gas by selling to those
consumers who bid the most. To be sure, the
natfonalized distribution company earns
large rei-ts, but these rents are simply trans-
ferred over to the treasury. See generally
Dam, The Pricing of North Sea Gas in Bri-
tain, 13 J. Law & Econ. 11 (1870). Of course,
allowing private pipeline or distributing
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ccmpanties in th2 Tnited States to ration the
cheaper “old” gas on the basis of consumers’
villingness to pay would be undesirable,
since producer rents would then be trans-
ferred to these private companies, rather
{han to consumers.

71 The FPC has generally chosen to increase
the reserve backing of existing pipeline cus-
iomers when given the choice of certifying
nrew pipeline construction with only marginal
backing.

= See, e.g., FPC v. Transcontinental Gas
pipe Line Corp., 365 J.S. 1 (1861} (upholding
FPC decision to deny delivery of gas to utility
compnany Ior use under boilers in place of
coal, partially on ground that this was an
“inferior” use); p. 984 infra.

7 Sce pp. 948-49 supra.

71 A deficiency in the supply of the new gas
might still occur even if the Commission reg-
ulated the old gas only, so long as producers
suspected that there would be future desig-
nations as “old” gas now ‘‘new.” See pp. 984~
85infra.

%15 U.S.C. § 717b (1970).

% See p. 997 & note 118 infra.

+" Note that the discussion here is limited
to the Commission’s determination of prices
for new gas-well gas, and that since no joint
cost problem would be involved, it was un-
likely the Commission would find the market
price too low, as wan the case in the former
individual producer proceedings. See p. 957
suprd.

*Thus in the Permian Basin Area Rate
Proceeding, 34 F.P.C. 159 (1965), aff’d in part
and rev'd in part sub nom. Skelly Oil Co. v.
FPC, 375 F.2d 6 (10th Cir. 1967), aff’d in part
and rev’d in part sub nom. Permian Basin
Area Rate Cases, 390 U.S. 747 (1968) (ap-
proving FPC decision in its entirety), the
Commission staff surveyed both major and
minor producers to discover their annual
total costs for producing new gas for the
base year of 1960. Experts employed by the

producers, and some employed by retail dis- -

tributors, made similar surveys. Together
they produced a range of estiimates of explo-
ration and development costs for each of sev~
eral different years. See HAWKINS 91-107.
Similarly, in the Southern Louisiana Area
Rate Proceeding, 40 F.P. Y, 530 (1968), af'd,
Scuthern Louisiana Arer Rate Cases v. FPC,
428 F.2d 407 (5th Cir.), cert denied, 400 U.S.
950 (1970), such analyses were undertaken
for the base year 19683.

*In Permian Basin Area Rate Proceeding,
34 F.P.C. 159 (1965), the Commission set a
new gas ceiling price of approximately 16.5¢
per Mcf. In Southern Louisinna Area Rate
proceeding, 40 F.P.C. 530 (1968), it set & new
gas ceiling price of 20.0¢ per Mcf. The interim
ceilings had been 16.0¢ and 21.0¢ respectively.

% See generally P. BRADLEY, THE COSTS OF
PETROLEUM (1968).

% Permian Basin Area Rate Proceeding, 34
F.P.C. 159, 194 (1965).

52 See HAWKINS 106-07.

8 Cf. p. 948 supra.

% Southern Louislana Aren Rate Proceed-
ing, 40 F.P.C. 530, 543 (1968).

& Southern Louisiana Area Rate Cases v.
FPC, 428 F.2d 407, 419 (5th Cir.), cert. denied,
400 U.S. 950 (1970).

s Southern Louisiana Aren Rate Proceed-
ing, 46 F.P.C. 86, 110 (1971); see Hugoton-
Anadarko Area Rate Proceeding, 44 F.P.C.
761, T69-72 (1970) (celling price based on
scttlement). But see Texas Gulf Coast Area
Rate Proceedings, 45 F.P.C. 674 (1971) (ceil-
ing price based on independent FPC deter-
mination).

s7Thus, for example, in the first Southern
Louisiana case, the industry probably sur-
mised that the Commission was unlikely to
approve any price out of line with past prices
or that departed too radically from average
historleal new gas production costs. It 1is
therefore not surprising that the settlement
offered In that case came very close to the
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“interim” ceiling price. Se¢ Southern Louisi-
ana Rrea Rate Proceeding, 40 F.P.C. 530, 630
(1968). Once the Commission reopened the
proceeding, however, and thereby indicated
its willingness to raise the ceiling price to
alleviate the gas shortage, the settlement
offer produced a price 20-25% higher than
the price previously allowed. Southern Lou-
isiana Area Rate Proceeding, 46 F.P.C. 86, 110
(1971).

s See p. 950 supra.

5 See Procecedings on Curtailment of Gas
Deliveries of Interstate Pipelines Before the
Federal Power Commission (1972).

® FEDERAL POWER COMMISSION, BUREAU OF
NATUGRAL Gas, Natrowar Gas SUPPLY aNp DE-
MAND 1971-1990, at 123 (1972).

9t See MacAvoy, The Regulation-Induced
Shertage of Natural Gas, 14 J. Law & ECON.
167, 169-70 (1971) [hereinafter cited as Reg-
wlation-Induced Shoriagel.

22 See NATURAL GaAs SUPPLY AND DEMAND,
supre note 90, at xi; FEpERAL POWER COMMIS~
SION, BUREAU OF NATURAL Gas, THE Gas Sup-
PLIES OF INTERSTATE NATURAL GAs PIPELINE
Co3PANIES 1968, at 34-39 (1970).

“ See Southern Louisiana Area Rate Pro-
ceeding, 46 F.P.C. 86, 110-11 (1971).

“In theory at least, this demand for re-
serves should be reflected in higher contract
prices to the pipelines, because a longer wait-
ing period for production imposes higher
costs on the supplier. This cost incraase was
not reflected in significantly higher prices on
longer term contracts, however, during the
period just before area rate regulation. See
PRICE FORMATION 262-65.

25 Regulation-Induced Shortage 171-175,

% FEDERAL POWER COMIMMISSION, A STAFF RE-
PORT ON NATIONAL GaAS SUPPLY AND DEMAND 18
{1969). Note that 20 years of reserve backing
will support only 12 years of delivery at the
full initial production rate, because the rate
of delivery out of a reserve must fall as gas
pressure falls. See HAWKINS 42.

o* Regulation-Induced Shoriage 172.

% Obviously, the proposed model is fallible
due to the many problems involved in ac-
quiring data—problems that the Commission
itself faced in trying to set prices. Yet we
believe that such models should be used by
policymakers as evidence that is probative,
though not conclusive, of which policies
ought to be followed.

® Ed,—Professor MacAvoy has previously
published a supply and demand model in-
tended to measure the extent to which field
price regulation has caused the natural gas
sh awe. MacAvoy, The Regulation-Induced
Shortage of Natural Gas, 14 J. Law & ECoN.
167 (1971). Since that time, his thoughts on
the subject have somewhat modified, and
the model presented herein is a considerably
revised and updated version of that pre-
viously published and yields different results.

For those famlliar with Professor Mac-
Avoy's earlier model, the revised version pre-
sented here specifically differs in the follow-
ing respects. First, the long term pattern of
reserve discoveries and wells sunk in a
drilling region is taken to be a better indica-
tor of the geological conditions of that region
than is the pattern of discoveries and drill-
ing the year before the test year. Second, the
level of the crude oil price index repilaces
that of the all fuels price retail price index
as a condition of drilling activity. Third, the
capital stock of gas burning furnaces is
taken to be a closer measurement of the size
of the final market for natural gas than
changes in per capita income and popula-
tion.

In addition, the data used to examine the
relative effects of the gas shortage on indus-
trinl and residential users has been devel-
oped more fully and separates intrastate
from interstate production insofar as it is
possible to do so.

1% The test fleld market is delimited by the
pipelines taking gas for resale along the East
Coast and in the Middle Atlantic states. The
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arca roughly comprises Texas Rallroad Com-
mission Districts 1-7 and 10, Louisiana, Kan-
sas. and Oklahoma.

1 See p. 966 supra.

1 The actual values of “j” are determined
for purposes of the supply and demand
equations by treating it as a “dummy” vari-
able. See note 109 injra.

s See p. 944 supra.

1 The effect of these economic factors on
new reserve supply arises, of course, because
ARy iIs partly a function of Wej.

5 A diagrammatic exposition of this argu-
ment is presented in PRICE FORMATION 37—41.

P, 971 supra.

7 A “least squares” equation Is a common
statistical method which minimizes the sum
of the squared differences between the ac-
tual observations and the estimates provided
by the fitted equation.

3 The market-clearing solutions for the
endcgenous variables AR:u, AQts, Wer, and
P depend on the outside or “exogenous”
variables j, op: ASRtj, K:, fpr, Mj, and i..
Data series for each of these variables were
constructed for the preregulatory period in
the eleven drilling regions that provided gas
on contracts to pipelines serving the East
Coast and Midwest. The data used in the cal-
culations were all! obtained from publicly
available sources. For the variables AR:y,
AQruy, Wiy, Py, fpe, Ay, and i:, the sources
used are summarized in Regulation Induced
Shortage 197-99. Data for the variables K.
and op: were obtained from U.S. Dep't oF
Conma1ERCE, CURRENT BUSINESS STATISTICS, aS
accumulated over the period 1954-68. For the
method of estimating the value of the
“dummy” variable j, see note 109 infra.

These data were used to fit the supply and
demand relations by first stage least squares
equations for each of the endogenous vari-
ables separately given the exogerous vari-
ables, and then the fitted values ARty AQu.
Wy, and Pey from the first stage were used
to find the second stage least squares supply
and demand equations. The fitted supply and
demand equations were therefore four least
squares regressions, one for the supply of
new reserves, the second for the supply of
wells, the third for new production, and the
last for the demand for new reserves.

W The equations for the number of wells
sunk and for the supply of new reserves for
the 1955-60 reriod were as follows:

a 1e
W= —618.60-11.46 Byt175.52 0p:+-S aiJi; RE=0.734
(173) & 1

ARy ==54142.45 Wi t-3b,0; Ri1=0.331
{0.98) t

The sets of variables Zaij: and x=biji are
district dummy variables taking the value
“one"” for observations from district } and
“zero” otherwise. This method of treatment
of the geological differences between dis-
tricts follows from F. FiSHER, SUPPLY CoOSTS
N THE U.S. PETROLEUM INDUSTRY (1964).

As these equations show, there were posi
tive cumulative effects from well drillinz.
new gas contract prices, and the crude oil
retail price index. The elasticity of reserve
supply with respect to new contract gas
prices was estimated to be equal to 0.51 at
the average 1956 price and level of new re-
serves, so that a 10¢ price increase would
lead to a general 5.1%% increase in discovery
of new reserves.

The equation for additional production
was as Iollows:

AQ,=—3433+0.0053 8, 27496 H10.377D
foxs )

27 Q.73

=0.08

(
R

This shows a positive production-reserve
relation, a negative production-interest rela-
tion, and a positive production-fuel price
relation. The elastlcity of production with
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respect to reserves was approximately 0.40,
and was quasi-statistically significant. The
elasticity with respect to interest rates was
negative, and with respect to the fuel price
index was positive. Both coefficlents were
quasi-significant and had the expected ef-
fect on production: the higher the capital
(i), the lower the production rate; and the
higher the price of alternative fuels (fp:),
the higher the gas production rate.

The demand equation was also estimated
in the second stage of two stage least squares
as follows:

P,,=lﬁél’+0.0012 ATR:;—0.00004 :ARIS_(]-MIS M;
. 95,

ey (—1.93)
o Go " F2=0.016

As the equation shows, there were positive
coefficients for three variables and negative
coeflicients for two variables. The elasticity
of gas prices with respect to the fuels price
index was -0.02, and with respect to the
*“size™ of the resale market (K:) was -+0.05.
These values are low, indicating small re-
sponsiveness of bid prices to change in the
values of these variables. However, the elas-
ticity of demand was substantial; a small
change in prices Piy brought forth large
changes in total new reserves demanded
(ZARts) so that this elasticity equalled at
least —1.6. The other elasticities—ifor vari-
sbles ARt and Dy differentiating the drill-
ing reglons—were as expected from the
economics of pipeline costs and demand.

ue The results for each of the test years in
the late 1950's are as follows:

Average Price (cents per Mcf)

Simu-
Actual lated

1955 15.5 16.6
1956 17.0 17.9
1857 18.1 18.4
1958 19.3 18.8
1959 19.1 19.7
1960 18.4 20.0
6-year 17.9 18.6

1 The actual additions to reserves, and the
simulated ‘“‘unregulated” additions in the
1955-60 perlod, are as follows:

Reserves (billions cu. ft.)

Actual Simulated
.................... 7,354 10,678
. 14,439 10,935

- 15,236 12,361

- 13,604 12,578

- 11,239 12,381

- 10,036 12,481

- 71,908 71,414

The tendency seems to have been for more
new reserves to have actually been provided
in the earlier years tkan simulated by the
model, This tendency was reversed in the
later years. Anticipation of the approach-
ing price controls—with consequent reduc-
tions in supply—could have had much to do
with this trend.

312 Three other equation sets were fitted to
the data as well. One set used the pattern
of reserve discoveries and drilling the year
before the test year as an indictator of geo-
logical conditions; thus, lagged values of the
dependent variables, ie., Rit—, 1 and We—y, 3,
were used in place of the district “dummy”
variable “j.” See note 109 supra. A second set
was fitted in the logarithms of all variables,
and the third was fitted in the logarithms of
the demand variables only. Of the four sys-
tems, the one reported in the text and the
previous footnotes simulates best the 1955-60
experience in reserves, production, and prices.

12 See note 108 supra.

14 See note 109 supra.

1= Tt is interesting to use the data in Table
I to try to compare roughly the extent of
reserve backing for actual and simulated new
production in the test region. Taking the 8-
vear period as a whole, simulated additional
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production is 5% of simulated new reserves,
and during the period 196368, it is 52% of
new reserves. This would seem to indicate
approximately hetween 19 and 20 years re-
serve backing for new production under ‘“un-
regulated” conditions. See pp. 996-67 supra.

However, this calculation really overstates
the extent of reserve backing supplied to
guarantee new production, because the pro-
duction figures provided by the model are for
additional production only—i.e., the quan-
tity of production in excess of production
the previous year. The figures do not include
the extent of new production in the test
years which would have been supplied under
“‘unregulated” conditions to replace produc-
tion contracts expiring in those years. It has
been previously estimated that such replace-
ment demands equal 134 of total production
in any one year, based upon the depletion
rate of new reserves in 1947, See Regulation-
Induced Shortage 173-7¢ & n. 15. Figures for
the total production in the test region under
“unregulated” conditions are not provided
by the model, and therefore replacement pro-
duction cannot be calculated from the data
in Table I. To be sure, inclusion of replace-
ment production would reduce the reserve-
to-production ratio below the level of 20
years reserve backing for new production.
But, since the model predicts conditions
which would “clear” the “unregulated” mar-
ket, the higher simulated prices would have
reduced demand for new reserve backing
down to the level of that supplied. And,
given higher prices, replacement production
is unlikely to be so high as to take reserve
backing under “unregulated” conditions out-
side the range of 14.5 to 20 years considered
“optimal” to guarantee future service. See
Ppp- 966-67 supra.

The actual reserve backup provided for
new production in the test years was far
lower. For the 8-year period as a whole, ac-
tual additionel productions was backed up
by 12.8 years of reserves, and during the pe-
riod 1963-68, reserve backup was only 10.7
years. Because of the necessity eventually to
reduce the rate of production out of a re-
serve as a result of falling pressures, see note
96 supra, this means that reserves supplied
during the latter period would support only
about 6.4 years of production at the initial
rate. And, of course, If the new-reserve-to-
new-production ratio were decreased to re-
fiect new replacement production, this figure
would be even lower.

18 Hearings on Natural Gas Policy Issues
Before the Senate Comm. on Interior & In-
sular Affairs, 92d Cong., Sess., pt. I, at 192,
268, 270 (1972) Statement of FPC Chalrman
Nassikas).

17 See P, BALESTRA, THE DEMAND FOR NaT-
UBAL GAS IN THE UNITED STATES: A DYNAMIC
APPROACH FOR THE PRESIDENTIAL AND ComM-
MERCIAL MargeT (1967), Balestra describes
the period referred to in text as that in which
gas sales were “reallocated’ between classes
of customers. He describes 1950-67 as an “in-
novating” period in which pipelines were
built and service begun and 1957-62 as a
“maturing” period in which more gas was
sold to the same customers.

8 The substantial increase in the category
“Distributors and Intrastate Pipelines” came
primarily from sales by unregulated trans-
mission companies. This is demonstrated by
data gathered by the authors which show
that sales by regulated pipelines to distribu-~
tors for resale to industry increased at a rate
only slightly greater than the rate of increase
for “Total U.S. Industrial Consumption.” By
compiling the interstate pipelines’ Form 2
Reports to the FPC, state totals for all pipe-
line sales were obtained. The percentage of
sales to industry in each state was obtained
from BUREAU Of MINES, ANNUAL REPORTS ON
Gas CONSUMPTION and applied to those state
totals to produce the figures, by state, for
pipeline sales to distributors for industry.

These sales Increased by 50% from 1962 to
1968, significantly below the 629 increaze
registered for total industrial sales by “Intra-
state Pipelines and Distributors” given in
Table II.

12 See  AMERICAN PETROLEUM INSTITUTE,
AMERICAN GAS ASSOCIATION, PROVED RESERVES
OF O1n AND NATURAL GaAs IN THE U.S. (Annual
Volumes 1965-70).

120 PRICE FORMATION ch. 5.

1 Hearings, supra note 116, at 295, 298
(testimony of J. C. Swidler, Chairman, N.Y,
Public Service Commission).

=2 Reply Submittal of the Office of Eco-
nomics, Federal Power Commission, Initial
Rates for Future Sales of Natural Gas for All
Areas, Docket No. R-388A, at 12, 19 (Oct.
1970).

= Hearings, supra note 116, at 163, 192, 270
(Statement of FPC Chairman Nassikas).

1 Cf. HAWKINS 212,

% See p. 975 supra.

% Sec p. 948 supra.

3% The discussion in fext describes In lay-
man’s terms what the economist calls *“con.
sumers’ surplus.” Consumers’ surplus is
defined as the excess over the price paid
which consumers are willing to pay for a
given amount of & product rather than do
without it. See e.g., G. STIGLER, THE THEORY
OF PrICE 78 (3d ed. 1966). When & market is
at equilibrium, the market-clearing price
equals what consumers are willing to pay for
the last or marginal unit of output. Since
consumers would normally be willing to pay
more for intramarginal units of output, the
equilibrium price affords them a savings or
“surplus” on these intramarginal uaits. This
savings which gas consumers suffering the
shortage would have had under unregulated
conditions is a measure of the cost to them of
the FPC policy. It can be represented dia-
grammatically as follows on p. 982, note 127
infra.

At the level of production supplied under
price ceilings (Qrpe), consumers, as repre-
sented by the pipelines, were willing to pay s
price for gas not only above the FPC ceiling
(Ptpe), but considerably above the market-
clearing price (Pmarxet) 85 well. Moreover, for
each unit of additional production up to
market-clearing levels (Qmarkxet), consumers
were willing to pay more than the market-
clearing price. Thus, the area of the triangle
ABPF is equal to the difference between what
consumers doing without gas were willing to
pay for additional production (Qmarxet—Qtpc)
and what they would have actually had to pay
for it under market-clearing conditions
(equivalent to the rectangle BFHG). This
surplus which consumers who actually did
without gas would have obtained under hypo-
thesized market-clearing conditions repre-
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sents the losses to them from FPC price

cellings.

These losses to consumers doing without
gas can be compared to the galns by con-
sumers who obtalned new gas production,
These gains are represented by the area of
the rectangle CBED. This area is the dif-
ference between the market-clearing and
FPC price (Pmarket—Ptpe) multiplied by the
quantity of new gas production they received
(Qrtpc). Thus, if the area of triangle ABF is
at least equal to the area of rectangle CBED,
then the gains to those who recelved gas
were offset by the losses by those who had
to do without.

13In other words, the length of line AB
was, in fact, at least twice the length of line
BE by the last years of the test period. Since
the shortage of new production by 1967-68
exceeded the actual supply of new produc-
tion, line BF was greater than line CB., Thus,
the area of the triangle ABF was at least
equal to the area of the rectangle CBED.

= Of course, this is somawhat of an over-
statement, since the model shows consumer
1osses being at least equal to consumer gains
only with regard to additional production
during the test years. In reality, the 6 cents
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per Mecf reduction in price brought about by
FPC ceilings was a galn realized by con-
sumers on other gas as well—i.e., the amount
produced under old contracts which would
have sold for higher prices when “favored na-
on” clauses were triggered. See p. 946 supra.
Tiis amount is unknown.

.:*See p. 967 supra.

1 See note 1156 supra.

i See, e.g. Gerwlg, Natural Gas Produc-
tion: A Study of Costs of Regulation, 5 J.
Law & Econ. 69 (1962).

13 See Hearings, supra note 116, at 302
(testimony of J. C. Swidler).

14 President Nizon's recent proposal, see
p. 942 supra, seems to contemplate adoption
of this alternative.

23 INT. REV. CODE of 1954, §§ 611-14.

015 U.S.C. §717(b) (1970); see note 3
supra.

127 Atlantic Refining Co. v. Public Service
comm'n of New York, 360 U.S. 378 (1954).

18 Courts will normally review administra~
tive decisions to see if they are in compliance
with law and are supported by substantial
evidence on the whole record. See Universal
Camera Corp. v. NLRB, 340 U.S. 474 (1951).

13 See p. 941 and note 5 supra.

1 Southern Louisiana Area Rate Cases, 428
F. 2d 407, 416 n9 (5th Cir.), cert. denied,
400 U.S. 950 (1970). See also Permian Basin
Area Rate Cases, 390 U.S. 747, 766-67 (1968)
(one who would overturn FPC finding of fact
bears heavy burden of proof); Wisconsin v.
FPC, 373 U.S. 294, 309 (1963) (“[i]t has re-
peatedly been stated that no single method
need be followed by the Commission in con-
sidering the Justness and reasonableness of
rates”); FPC v. Hope Natural Gas Co., 320
U.S. 591, (1944) (“Under the statutory stand-
ard of ‘just and reasonable’ it is the result
reached not the method employed which is
controlling.”)

SUPPORTERS OF INDEPENDENT SO-
CIAL SECURITY ADMINISTRATION
CONTINUE TO GROW

Mr. CHURCH. Mr. President, in March
I introduced legislation to establish an
independent, nonpolitical Social Security
Administration oufside the Department
of Health, Education, and Welfare.

This bill, S. 3143, would also ban the
mailing of political announcements with
social security checks and would separate
the transactions of the social security
trust funds from the unified budget.

Representative Mrmis, the chairman
of the House Ways and Means Commit-
tee, has also introduced companion legis-
lation, H.R. 13411.

Both of these measures have generated
widespread support from Members of
Congress and leading organizations in
the field of aging, including the National
Retired Teachers Association-American
Association of Retired Persons, the Na-
tional Council of Senior Citizens, the
National Association of Retired Federal
Enmployees, and others.

Recently the AFL-CIO gave impressive
support to the provisions in S. 3143 and
H.R. 13411,

Their resolution, which was adopted
by the AFL-CIO Executive Council on
August 6, provides a powerful case for
early and favorable action on this legis-
lation,

Mr. President, I command the AFL-
CIO Executive Council resolution in sup-
port of an independent Social Security
Administration to my colleagues and ask
unanimous consent that it be printed in
the RECORD,
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There being no objection, the resclu-
tion was ordered to be printed in the
RECORD, as follows:

STATEMENT BY THE AFL~-CIO EXECUTIVE
COUNCIL ON INDEPENDENT SOCIAL SECURITY
ADMINISTRATION
The social security system is one of the

nation’s most successful legislative achieve-

ments. In one way or another, social security
affects the lives of almost every American
family.

The program collects contributions from
100 million workers, covers nearly 200 million
Americans, and disburses $4.3 billion &
montih in cash benefits to 30 million ben-
eficiaries—one out of every seven Americans.
More than 90 percent of all people 65 or older
are eligible for social security benefits and
890 percent of the men and women aged 21-64
would receive benefits in the event a family
breadwinner incurred a severe long-term
disability. Ninety-five percent of mothers and
dependent children are eligible for benefiis if
the father of the family dies.

For older Americans, the social security
program is the foundation on which their
economic security rests. Social security ben-
efits represent over half the income of two-
thirds of aged single beneficiaries and one-
half of elderly couple beneficiaries. They ac-
count for almost the total income of nearly
one-third of the single elderly beneficiaries
and 15 percent of older couples.

The importance of this program to the na-
tion makes it imperative that the financial
integrity and nonpolitical administration of
the system be assured. Actions by the Nixon
Administration demonstrate how the pro-
gram can be manipulated to achieve objec-
tives unrelated to the legitimate and in-
tended purposes of the social sccurity pro-
gram.

Several times President Nixon has brazenly
claimed credit for social security increases by
including notices sent out with social secu-
rity checks identifying himself with benefit
increases he either opposed or tried to sev-
erely limit. Recently the Secretary of Health,
Education and Welfare refused to accept one
of the AFL~CIO’s nominees for the Advisory
Council on Social Security solely because of
his political activities. No official or political
party should be allowed to exploit the pro-
gram in this partisan manner.

Since 1969, the financial transactions of
the social security system have been included
within a unified budget which combines
regular federal income and expenditures with
the largely self-financed social security pro-
gram. Social security trust funds, including
the relatively small amount derived from
general revenue, may be used only for the
payment of social security benefits and ad-
ministrative expenses. However, inclusion of
the trust funds in the unified budget leads
to confusion in the public mind as to
whether these funds are used exclusively
for social security programs and how well
protected are the social security rights of
covered individuals.

Furthermore, the inclusion of social se-
curity trust funds within the unified budget
distorts decisions concerning both social se-
curity and non-social security programs. One
direct result has been the misleading use of
social security trust fund money as a means
of reducing the federal budget deficit. Bal-
ancing trust fund income against non-social
security expenditures makes the unified
budget deficit look smaller. Even worse,
needed improvements in social security bene~
fits are opposcd not on their merits but be-
cause they might reduce trust funds and,
consequently, increase the overall budget
deficit.

In 1973, the Administration propcsed to
reduce Medicare benefits for the elderly by
increasing the coinsurance amounts they
must pay under the program, Cutting bene-
fits without making compensating improve-
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mentis results in a surplus in the Medicare
trust fund and thereby reduces the deficit in
the unified budget. This fiscal sleight of hand
was, reflected in the Administration’s budget
recommendation but fortunately was rejected
by the Congress. The AFL—CIO does not be-
lieve that the elderly, one of the poorest
groups in the nation, should bear the burden
of clever bookkeeping to make any Admin-
istration's budget look better.

Social security claims built up by past
earnings and contributions are not a proper
matter for year-to-year budgetary decisions.
The government must rigorously discharge
its responsibility as frustees for those who
have built up rights under the system. The
program must be kept free from political in-
fluence or manipulation geared to the ups
and downs of the regular budget.

To help assure the nonpolitical nature of
the Social Security Program, an independent,
nonpolitical Social Security Administration
should be established outside the Depart-
ment of Health, Education and Welfare. This
kind of independent role need not change
most of the interrelationships between the
Social Security Administration and other
governmental units. For example, there
wouldn't be any change in ultimate congres-
sional control over the Social Security Pro-
gram. Furthermore, establishment of an in-
dependent Social Security Administration
need in no way inhibit general revenue fi-
nancing to meet a significant proportion of
social security costs. In this connection, the
AFL-CIO reaffirms its support for increas-
ing general revenue financing of social secu-
rity until at least one-third of the cost Is
funded in this manner.

In order to achieve these objectives, the
AFL-CIO urges Congress to enact legislation
which would:

Establish an independent, nonpolitical So-
cial Security Administration separate from
the Department of Health, Education and
Welfare. The Social Security Administra-
tion should be under the direction of a 5-
man governing board, including duly desig-
nated representatives of management and
labor, appointed by the President with the
advice and consent of the Senate and with
no more than three members from any one
political party.

Prohibit the maliling of announcements
with social security checks which make ref-
erence to any elected officer of the United
States.

Strengthen public confidence in the social
security system by excluding social security
trust funds from the unified budget.

LABOR-HEW APPROPRIATIONS

Mr. BELLMON. Mr. President, on
June 28, 1974, the House of Representa-
tives approved by a vote of 201 to 191
an amendment to the Labor-HEW ap-
propriations bill, H.R. 15580, to prohibit
the payment of Federal salaries to in-
spect firms employing 25 or fewer per-
sons to enforce compliance with the Oc-
cupational Safety and Health .ict of
1970. I commend the House for taking
this long overdue action.

However, Mr. President, it is my un-
derstanding that during consideration
oI this bill by the Senate Labor-HEW
Appropriations Subcommittee this pro-
vision exempting the small business-
man from the requirements of OSHA
for 1 fiscal year was deleted from the
bill. It is for this reason that I am in-
troducing an amendment to HR. 15580
identical to the language adopted ear-
lier by the House.

This amendment simply states:

None of the funds appropriated by this Act
shall be expended to pay the salaries of any
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employees of the Federal Government who
inspect firms employing twenty-five or fewer
perscns to enforce compliance with the Oc-
cupational Safety and Health Act of 1970.

Mr. President, as a member of the
Appropriations Committee, it is my
present intention to call up this amend-
ment when H.R. 15580 is considered by
the full committee and once again dur-
ing Senate floor deliberations in the
event the Appropriations Committee
fails to adopt this language as a part of
the bill. Congress has the opportunity by
enacting this proposal to provide tem-
porary but much-needed relief for the
small employer.

Permanent legislation is needed to pro-
vide an exemption for the small busi-
nessman and onsite consultative services.
By adopting this language we will buy
the necessary time and provide the stim-
ulus for the appropriate committees in
both the House and Senate to fully con-
sider and bring forth this needed reform
of the Occupational Safety and Health
Act. It is the small businessman who has
suffered gravest injustices under this act.
The small businessman acting in good
faith simply does not have the expert
staff, legal counsel, and specialists at his
disposal to digest and fully implement
the mass of Federal regulations which
have been promulgated pursuant to
OSHA.

Although action has been initiated in
many States to assist the small busi-
nessman in this area by providing con-
sulting services, the truth is that even
though 26 States have approved a State
agency enforcement of OSHA and 21
States have approved onsite consulta-
tive services within their State, only 5
of the 21 States have implemented their
plan. In addition, the law simply does not
allow onsite consultation and inspection
in a majority of the States where the
Federal Government is the enforcement
agency.

The urgent need for enactment of this
proposal is quite clear when one examines
the often burdensome and unwarranted
interference caused by the current ad-
ministration of OSHA. The Occupational
Safety and Health Act has caused severe
and serious hardships on many small
businesses and farming operations
throughout the Nation. This is certainly
the case in my home State of Oklahoma.
My office, like those of many other Sen-
ators, has literally been deluged with
protests from a variety of individual em-
ployers, associations, and organizations
who have become acutely aware of the
cppressive effects of this law. Among
those adversely affected in Oklahoma by
the implementation of unnecessary
regulations are grain and seed com-
panies, cotton oil companies, farm ma-
chinery, equipment and implement deal-
ers, hardware stores, lumber yards, steel
constructors, mechanical contractors,
moving and storage firms, farmers co-
operative associations and many others,

Quite simply the implementation of
OSHA regulations have gone too far in
imposing reguirements upon small busi-
nessmen. It is clear that enforcement of
this law by the Department of Labor has
been totally unrealistic and without re-
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gard for the crippling consequences it
has produced. It represents the imposi-
tion of an additional cost on farmers and
small businessmen. Unless changed, it
will literally force many out of business
and add further fo unemployment.

Those in charge of administering the
program appear in many cases to be more
anxious to punish than to make informa-
tion available in an understandable and
useable form and thus gain cooperation.
But the basic fault lies within the law
itself. Basic changes need to be made. It
is with this concept and understanding
of the implementation of the Occupa-
ional Safety and Health Act that I am
introducing this amendment which is
realistic and badly needed.

By exempting the small businessman
with fewer than 25 employees, the Con-
gress will help alleviate the financial
plight which presently exists in rural
America.

Quite simply, the cost of compliance
with OSHA regulations is simply too
high. Although adequate safety stand-
ards must be provided, the Department
of Labor has gone too far in implement-
ing burdensome regulations which create
an undue economic burden and inter-
ference with the operation of the small
businessman.

This kind of cost for businessmen can
mean the difference between financial
solvency and bankruptcy for literally
hundreds of enterprises. We are all in-
terested in the safety of the worker but
we should also be interested in the un-
employment which exists in rural
America.

1t is for these reasons that I urge my
colleagues to join with me to secure pas-
sage of this amendment.

Mr. President, I ask unanimous con-
sent that the text of my amendment be
printed in full in the RECORD.

There being no objection, the amend-
ment was ordered to be printed in the
RECORD, as follows:

At an appropriate place in the bill, insert
the following:

“None of the funds appropriated by this
Act shall be expended to pay the salaries of
any employees of the Federal Government
who inspect firms employing twenty-five or
fewer persons to enforce compliance with
the Occupational Safety and Health Act of
1970.”

OCCUPATIONAL SAFETY AND
HEALTH ACT OF 1970

Mr. WILLIAMS. Mr. President, for
some weeks now the Subcommittee on
Labor has been conducting hearings on
the implementation of the Occupational
Safety and Health Act of 1970.

One of the most controversial issues
at these hearings has been the extent to
which the economic impact should be
considered in promulgating particular
safety or health standards. The illogic
of trying to put a price tag on workers’
lives is very eloauently stated in an edi-
torial from the National Observer of Au-
gust 24 and I ask unanimous consent that
the article be printed in the REcorb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:
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WHERE'S THE PROFIT IN SAFETY?
(By August Gribbin)

We Americans have an amazing capacity
for callousness. It shows in various ways,

A reporter sees the crassness up close when,
for example, a mine company executive for-
gets he’s being interviewed and rails againsg
his workers, “the bastards” who successfully
campaign for “exorbitantly costly”—and
life-saving—mine-safety measures, and
when an auto-company vice president curses
safety advocates for causing expensive
changes in cars although, he sneers, “it’s the
damned consumers' crazy driving that causes
accidents.”

But everyone can glimpse insensitivity
when, for example:

Newsmen invade privacy or err in facts
through laziness.

Physicians refuse to take tough, but
needed, voluntary measures to excise medical
abuses and also fight to prevent Govern-
ment from doing it.

Health insurers (who generally support
Federally imposed medical reforms) de-
nounce Government health plans that
presumably would aid medically neglected
citizens.

Cattlemen continue to provide beef fat-
tened on DES, a growth-stimulating food
additive that's been denounced as a cause of
cancer in humans,

Plastics makers battle against Government
limitations on the use of vinyl chloride, a
gas and raw material that many scientists
insist causes liver cancer and death. The gas
directly threatens 7,000 factory workers plus
a large but unknown number of other work-
ers and residents in factory neighborhoods.

Ultimately there’s a single reason why so
many of us resist drastic reforms even
though they may save lives: It’s money.

Changing for the sake of safety can slash
profit margins incredibly. And when big in-
dustries—and several industries simulta-
neously—suffer reduced profits, gigantic
numbers of us face economic peril.

The plastics people argue against reducing
the threat of vinyl chloride, for instance, be-
cause that might mean not using the chemi-
cal for a while. A ban could remove some 2.2
million jobs and cost the nation $90 billion
in yearly production, they warn.

If so, that’s sobering. Certainly no one
wants his standard of living or his job
threatened. But can anyone justify clinging
to either at the expense of others' lives?
Wouldn’t that mean putting a money value
on presumably priceless human life?

Of course it would. But some safety spe-
cialists say that we must do that in these
complex times. To think otherwise is sim-
plistic, they say.

Well, they're mistaken. There are alterna-
tives we haven'’t discerned and won’t see un-
less we change our attitudes.

We might begin, for Instance, by accepting
the obvious as reality. We've “progressed” to
a2 new age in which our past technological
cleverness presents and will continue to pro-
duce safety problems that we're responsible
for and must solve. We must want to save
lives and cleanse our surroundings somewhat
as the handyman who has done a great job
building wants to tidy up the basement,
nasty though the chore may be.

Next, we might adjust to the truth that
remedying our manufactured problems proh-
ably will force on us a lowered standard of
living. Businesses and their backers probably
will get smaller profits and shrunken divid-
ends. Accept it.

Industrialists, scientists, and technologists
might adopt an attitude that many seem to
be fighting, the attitude that new profit po-
tential may lie in developing technologies for
safety, for purifying our environment, and
for retraining individuals so they'll be able
to adapt quickly to new, different jobs when
old ones disappear in the possible crunch.
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Regardless of costs, industries must test
their products for safety before marketing
and continually safety test manufacturing
processes too.

Finally, we might consider all this as
straining for the quality of mercy. That's
civilized. In fact somebody sald mercy's
~twice blest.” Maybe there’s some profit in it.

THE PRESERVATION OF RAILROAD
STATIONS

Mr. BEALL. Mr. President, the Satur-
day, August 10, 1974, edition of the
washington Post carried an editorial en-
titled “Railroad Station Renaissance.”
This editorial outlined the need for Fed-
eral legislation to encourage the pres-
ervation of our historically and archi-
tecturally significant rail passenger ter-
minals. I ask unanimous consent, Mr.
President, that the text of this editorial
be printed in the Recorp at this point in
my remarks.

There being no objection, the editorial
was ordered to be printed in the RECORD,
as follows:

RAILROAD STATION RENAISSANCE

Railroad trains, which put this nation on
the track to wealth and industrial power,
made a habit of stopping at some of our finest
buildings. A new function called for new,
and often inventive, forms. As a result, our
railroad stations brought us exciting archi-
tecture that reflected the self-confident ar-
rogance of the railroad age. They are an un-
excelled expression of American culture,
ranging from romantic little whistlestops,
like the 101 year-old raflway station in Rock-
ville, to imposing palaces, like Washington’s
Union Station, rivaling the great monuments
of ancient Rome in opulence and splendor.

The rustic Rockville station, which still
serves commuters, has just been placed on
the National Register of Historic Places and
thus has been saved from almost certain
destruction by its new competitor, Metro.
There is hope that federal funds will help
move the old station out of Metro’s con-
struction path. Union Station is being con-
verted into a Natlonal Visitors’ Center, a
much-needed service for which the building
is eminently suitable. The raflroad station in
Lincoln, Nebr., was turned into a bank. The
handsome Mount Royal railroad station in
Baltimore now serves the nIaryland Insti-
tute’s College of Art as a school, gallery and
library. The Chattanooga, Tenn., railroad
terminal, of “Chattanooga Choo Choo” fame,
is being converted into a unique downtown
shopping and entertalnment center whose
stores and restaurants recapture the Vic-
torian splendor and elegance of the old sta-
tion. The adjacent Choo Choo Hilton houses
its guests in restored Pullman cars. Indianap-
olis hopes to turn its Unlon Station into a
similar attraction.

But these are exceptions. With at least
half of the 40,000 railroad stations built in
this country already destroyed, these tri-
umphs of American architecture are an en-
dangered species. Our remaining railroad sta-
tlons, along with the rallroads themselves,
are victims of tragic and cruel neglect. Al-
though the rallroad companles are officlally
trying to encourage, rather than discourage
passenger travel of late, they still show little
interest in maintaining their stations. Many
are in disgraceful condition, sordid and de-
linquent symbols of the inner city mess.

We therefore welcome a bill recently in-
troduced by Rep. Frank Thompson Jr. (D-
N.J.), that would authorize the National En-
dowment for the Humanities to help munici-
palities purchase old railroad stations and
turn them to new use. A recent workshop at
Indianapolis, sponsored by the National Bu-
dowment for the Arts and other organiza-
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tions, brought local government officlals, ur-
ban renewers, bankers, developers, railroad
officlals and preservationists together. The
workshop produced many good ideas as well
as much technical know-how. The idea we
liked best, however, was offered by Lawrence
O. Houston Jr. of the Department of Housing
and Urban Development. Mr. Houston voiced
some impatience with “breezy ideas for sav-
ing facades” and “sex change surgery” that
converts railroad stations into shopping cen-
ters for scented candies and souvenir coffee
mugs. “The best way to save railroad sta-
tions,” he said, “is to expand rail service” and
make railroad travel again a matter of pleas-
ure and convenience.

Mr. BEALL. Mr. President, on
August 8, 1974, the Senate passed an
amendment to the Rail Passenger Service
Act which will, if enacted, establish a
major new Federal program designed to
preserve and rehabilitate railroad sta-
tions. In fact, the Magnuson-Hartke-
Beall amendment authorizes a far more
comprehensive program than H.R. 2446,
which was the legislation referred to in
the editorial.

Mr. President, on August 12, 1974, I
wrote a letter to the editor of the Wash-
ington Post outlining the objectives of
the Senate-passed amendment and I ask
unanimous consent that a copy of this
letter be printed in the Recorp at the
conclusion of my remarks.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

TU.S. SENATE,
Washington, D.C., August 12, 1974.

Drear Smr: I have read with considerable
interest your recent editorial entitled “Rail-
road Station Renaissance.”

It may be of interest to your readers to
know that the Senate approved an amend-
ment to the Rail Passenger Service Act on
August 8, 1974. This amendment, which I
cosponsored and actively supported estab-
lishes a far reaching program of preserving
and “reusing” historically and architec-
turally significant railroad stations. In fact,
this amendment which was adopted by the
Senate is far more comprehensive than the
legislation to which you referred in your
editorial.

The Magnuson-Hartke-Beall Amendment
authorizes the Secretary of Transportation to
provide financial, technical and advisory as-
sistance to efforts to restore rail passenger
terminals. The Department of Transporta-
tion can preserve stations “that have a
reasonable likelihood of being converted” to
other wuses. The third objective of this
amendment would stimulate State and local
governments and private individuals or or-
ganizations to develop plans for converting
passenger terminals into civic, cultural
and/or intermodal transportation centers.

This ares has a number of stations which
constitute an important part of our National
heritage. The Mt. Clare Station in Baltimore
was the first rallroad station in the U.S.
Union Station, Point of Rocks, Mt. Royal,
and Rockville Railroad Station are just a few
of important local terminals which are or
should be preserved. If legislation such as
this had been enacted several years ago, the
Queen City Hotel in Cumberland, the Relay
Station near Baltimore, and other historic
landmarks such as these could have been
saved from demolition. I concluded my
floor statement on this amendment by say-
ing “I believe that the era of the ‘no return’
society has fortunately come to an end. Our
resources are finite and our Government
must provide leadership in recycling build-
ings as well as other resources.”

With best wishes, I am

Siucerely yours,
J. GLENN BEALL, Jr.
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SENATORS GRUENING AND MORSE: |
A LEGACY OF CONSCIENCE AND
COURAGE

Mr. CHURCH. Mr. Presidenf, within
the space of but a few weeks, the Nation
has been robbed of two voices of courage
and conscience: Voices that echoed
through the Halls in years past calling
upon America to stand fast to her con-
stitutional heritage.

I speak, of course, of our late col-
leagues, Wayne Morse and Ernest
Gruening.

Both are now gone. But both leave be-
hind a legacy that will live as long as the
Republic. These men were giants.

Mr. President, in the most recent issue
of the newsletter of the National Com-
mittee for an Effective Congress, there
appears a tribute to Senators Gruening
and Morse.

I think it appropriate that this tribute
be shared by my colleagues, and I ask
unanimous consent that it be printed in
the RECORD.

There being no objection, the tribute
was ordered to be printed in the REcORD,
as follows:

GRUENING AND MorsSE: A LEGACY OF
CONSCIENCE AND COURAGE

Oon August 8th, ten years ago, Ernest
Gruening and Wayne Morse stood together,
the only Senators to vote agalnst the Guilf
of Tonkin resolution. Both insisted that the
resolution was unconstitutional, because it
was “a predated declaration of war power”
reserved to Congress.

Gruening had been supported by NCEC in
each of his Senate elections, but in 1968 he
was defeated in a primary upset. He had
nurfured and led the Alaskan territory into
the Union through 14 years of tireless lobby-
ing. “Go north, young man,” was his motto.
His life, so well described by his autobiog-
raphy, “Many Battles,” covered four-score
and seven years of intrepid crusading. Physi-
clan, editor, author, administrator, and Sen-
ator, he was constantly focused on the hu-
man condition. Eskimos, Indians, Puerto
Rican Nationalists, anti-Franco Spaniards,
all reached for him as their champion.

Amazingly, his incisive mind never tired.
Only his body falled to keep pace, and on
June 26 he died. But almost to the end he
was involved, battling for conservation, for
population control, for an effective Congress.
A few weeks before his death he phoned
NCEC’s Washington office to say he would be
sending his regular contribution and wanted
to discuss the Committee’s campaign choices
in the coming election. He believed that the
congressional outcome this year would set
the presidential stage for 1976.

Like his friend Wayne Morse, it has been
said of him that all too often he was right
too soon. The greatest tribute to Ernest
Gruening is that history is confirming his
Judgments and his warnings.

A mnovelist once wrote that every ¥French-
man has two home towns, his own and Paris.
In that sense, every American had his own
Senators—and Wayne Morse. He was a na-
tional senator, transcending party, the Sen-
ate's inner club, and all so-called prag-
matists. That is why the NCEC supported
him, worked with him, argued with him,
loved him.

He did not live in the “changeless center,”
as his colleagues found out when he com-
pelled them to act on civil rights, on educa-
tion, on facing up to their responsibilities.
He made them move by relentlessly driving
himself. He was the tiger of the Senate, He
was known as “the flve o'clock shadow” be-
cause each day he would unfailingly take
the floor late in the afternoon, delaying ad-
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Jjournment for hours, to denounce the latest
attempt to give away federal land or to casti-
gate an agency for flouting congressional
intent. The President of the United States
felt his stinging rebukes for cutting the
corners of the Constitution on Vietnam.

He held with Edmund Burke that 8 repre-
sentative’s first loyalty must be to his own
judgment, so he took counsel with his con-
science and had the courage to act on it.
There was no alloy in his moral metal. As a
Republican, he worked to draft Eisenhower
in 1952 but left the GOP over the platform
and the choice of the running mate, Richard
Nixon. Years ago, a dismayed Dixie Senator
discovered Morse eating with a Negro friend
in the senator’s private dining room, and
said, “At least, Wayne, you practice what you
preach.”

Morse'’s instinet for the jugular was infal-
lible, as five Presidents, Clare Booth Luce,
and a host of pompous politicians found out.
He was cantankerous, but also he was a
superb parliamentarian and legislator, pro-
ducing a body of fundamental law for edu-
cation, labor and civil rights.

How does one compress all that this one
man did, worked for, and tried to do for an
effective Congress in a few lines? He seemed
to have the attribute that is lacking in to-
day’s politics, something that is missing in
today’s Senate. What was it that made him
so uniquely creative and effective? Was it
the fire in the belly, the sharpness of the
tongue, the quickness of the mind, the wili-
ingness of the heart? How does one say that
is missing from today’s Senate in a couple of
words?

Wayne Morse.

HOW NOT TO FIGHT INFLATION

Mr. WEICKER. Mr. President, I sup-
port the President’s determination to
fight public enemy No. 1—the double-
digit inflation that is ravaging our
economy.

However, I remain strongly opposed to
the establishment of a new Council on
Wage and Price Stability within the
Executive Office of the President.

Earlier this year, as a member of the
Senate Banking Committee, I worked to
decontrol our economy completely. Can
we so easily forget our agonizing expe-
rience with wage and price controls? Can
we also forget that only a few months
ago we debated and dropped a proposal
to create a new monitoring agency to
oversee wage and price actions through-
out the economy?

I can’t forget nor has my position
changed in these few months. The new
Council on Wage and Price Stability, a
monitoring board requested by the
President and approved by both Houses
of Congress, is an unfortunate and mis-
guided move in the fight against inflation
that at best will accomplish nothing and
at worst will backfire in its efforts to
restore the confidence of the public and
the stability of wages and prices.

Mr. President, Mr. C. Jackson Grayson,
Jr., dean of the School of Business Ad-
ministration of Southern Methodist Uni-
versity, and former chairman of the Price
Commission during phase 2 of recent
economic controls, has written an im-
portant article entitled “A Strong ‘No’ to
Price Monitoring,” appearing in today’s
‘Wall Street Journal. In part, Dean Gray-
son predicts these near-term results of
the new wage-price moniforing agency:

The agency will increase (falsely) expec=
tations that the solution to inflation is
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closer. It will do little to stop infiation. In
fact, it will increase some wages and prices
and will prevent decreases.

Mr. President, I ask unanimous con-
sent that the entire text of Dean Gray-
son’s article be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the RECORD,
as follows:

A STRONG “No” TO PRICE MONITORING
(By C. Jackson Grayson, Jr.)

There seems little doubt that the proposed
wage-price monitoring agency will pass Con-
gress easily, be signed, and in operation in a
matter of weeks.

The near-term results: The agency will
increase (falsely) expectations that the so-
lution to inflation is closer. It will do little
to stop inflation. In fact, it will increase some
wages and prices and will prevent decreases.
It will possess power. It will take action.

The longer-term results: It will be harm-
ful to the operation of the competitive mar-
ket system. It will increase the odds of future
mandatory wage-price controls. It will assist
a growing movement toward national eco-
nomic planning.

All of that? After all, the agency is just a
“monitoring” group. It will have no subpoena
power, no mandatory powers, and a budget
of only $1 million. To improve collective bar-
gaining and encourage price restraint, it will
simply “review and analyze capacity, demand
and supply . .. work with labor and manage-
ment in sectors having economic problems...
improve wage and price data bases .. . mon-
itor the economy as a whole.” Who could be
against that?

Very few. The bill is going through Con-
gress with amazing speed. Business, labor,
the administration, and Congress on both
sides of the aisle are either for it, neutral,
resigned to it as a tranquilizing political ex-
pedient, or accepting it as a lesser of evils.
On the surface, it seems innocuous and even
logical.

But, based on my experiences as chairman
of the Price Commission, I want to point out
some political, institutional and economic
realities and issue some wernings about the
agency. I don’t think it will be as benign or
cosmetic as many think it will be. What you
see isn't what you’ll get.

POWER AND PRESSURE

First of all, don’t be deluded because the
agency won't have powers to subpoena rec-
ords or veto price-wage increases. It will have
tremendous power in the form of jawboning,
or as they say in Britain, “ear-stroking.” The
persuaders come in gentle and not-so-gentle
forms of pressure. Public hearings can be
hinted at or called. Public condemnation can
be expressed in the media. Officlals can be
called to the White House for a public or pri-
vate “dressing down.” Requests can be made
to congressional committees to hold investi-
gations. Administrative action can be threat-
ened in other agencles: export controls, im-
port relaxation, delay of decisions, procure-
ment changes and stockpile releases. News
conferences can be held; speeches can be put
in congressional hands.

Deplorable in the American sense of fair
play, these tactics have all been used in vary-
ing degrees by past administrations. The
effect is to heighten antagonism between the
public and private sector, with the public
increasingly led to believe that union leaders
are all greedy and that businessmen are all
price gougers. It doesn’t take a government
agency to initiate these tactics, but they will
be more organized, more frequent and more
visible with the agency in existence.

And make no mistake about it, this agency
will take action. A common assumption is
that this is only a monitoring, not an action
agency. Not true! “Action” doesn’t have to
mean a direct order. The agency can influence
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other agencies to do that. Moreover, monitor-
ing and reporting is not passive any more
than a chaperone with a camera in her hand
saying to a couple, “Go right ahead. Don’t
mind me.” What is, and what is not, reported
creates public opinion and action.

Reporters will camp on the agency's door-
step: “What about this wage increase in the
XYZ industry?” “What about these high
profits?” ““Are you going to recommend ex-
port controls?” “Why not?"

It's a fact of political life that action will
be forced on the agency because it exists.
Even if the problems weren't apparent, such
an agency would find some. You can find
problems anywhere, any time, in any labor
or business organization, and particularly
with a bright energetic staff that won't sit
around. It will be a new agency with excite-
ment that will attract good economists and
lawyers, who will regard it as their duty to
hit somebody, somehow. Many of these peo-
ple will be “control-oriented,” with little di-
rect business or labor experience and unsyms-
pathetic to the competitive market system.
They will urge action.

It will raise false expectations. And when
it proves unable to check rising corn prices,
or steel prices or coal miners’ wages, public
disillusionment will follow, with the cry in-
creasing for more immediate, even stronger
measures. Then it will be said that the agency
must be given additional powers to enable it
to “do its job.” Authority for the 1971-74
controls came from & simple amendment by
Congressman Reuss to another piece of legis-
lation. No one expected this to turn into 33
months of mandatory controls. But political
pressures forced the action.

It isn't good economics. Controls seldom
are.

The agency has to go after the larger in-
dividual wage and price increases. But not
every large wage and price increase is wrong,
or inflationary. The increase may represent
demand and supply shifts. Yet political pres-
sure on the agency force it to act, with
the same distorting result that mandatory
controls generate. Shortages and investment
in capacity may actually worsen, not improve.

The mere creation of the agency, more-
over, will ratchet up some wages and prices
for fear of coming mandatory controls. I
know from direct experience that this has al-
ready occurred as a result of the discussions
these past few weeks. Soon ‘“guidelines” are
likely to emerge. Business and labor will infer
what is regarded by the agency as being
within the government tolerance zone. It
certainly won’'t be 5.5% or 2.5%, those fa-
mous figures from the past; new percentage
yard markers will be created. And, as with
direct controls these will be taken not only
as ceilings but also as floors.

The agency will tend to operate in the
short-run. Its expiration date of June 30, 1975
cries for action now. And generally short-run
action is bad economics, which is part of the
reason we are where we are now.

If general inflation has not cooled signifi-
cantly by next spring, there will be even
more of a desire to “do something,” and then
the “something®” must be stronger, not weak~
er. To say it can't happen is to ignore the
fact that we dropped controls—and the pro-
posal for continuing the Cost of Living Coun-
cil as a monitoring agency—only four months
2go. And here we are again.

Clearly, my belief is that the agency should
not be created at all. But at this point, hold-
ing this conviction is about as effective as
spitting into the wind. Therefore, my recom-
mendations concern alternations, either be-
fore or after passage of the bill, plus some
alternatives. ‘

First, don't give this agency any additional
powers, now or in the future. If this occurs,
we will clearly be on the road to direct wage=
price controls.

Second, don't put heavy reliance on this
agency to fight inflation. The danger is that



August 21, 197}

existence of this stopgap agency will reduce
pressure to engage in tough, fundamental de-
cisions. Reducing the federal budget, for
example, is & basic way to fight inflation. But
it will be tough going when Congress and
the Executive get down to specifics. Any re-
duced pressure or zeal because of the exist-
ence of this agency wouid be a real loss.

Public statements notwithstanding, the
public will tend to hold this agency account-
able for every wage or price increase, and for
every jump in the consumer or wholesale
price index. The Price Commission surely
was, and the proposed names for this agency—
“Cost of Living Task Force” or “Council on
Price and Wage Stability"—invite similar re-
sponsibility.

LOCATING THE AGENCY

Third, reconsider the location of the agency.
It is now destined for the Executive Office of
the President. I recommend instead that it
be a quasi-independent agency, reporting di-
rectly to Congress (as does the GAO), or to
bhoth the Congress and the Executive Branch
(as does the ICC, . Location within the Exec-
utive Branch exclusively will constrain its
activities and effectiveness for two reasons:

—Every time this agency involves itself
in a wage or price increase, the prestige and
power of the Oval Office is somewhat at stake.
If the agency loses a battle, say in forestalling
a labor settlement or in not reducing a well-
publicized price increase (as happened re-
cently with President Ferd and GM), the
President stands to lose. Either the agency
will tackle only those cases it is sure it can
win, or the President will be forced to get
the mandatory authority to back it up.

—The agency should analyze and report
on practices, laws, and procedures that con~
tribute to inflation, not only in the private
sector but also in the public sector. If the
agency is based solely in the Executive
Branch, it is not likely to recommend any
action contrary to the administration’s po-
sition, nor to criticize the Executive Branch
for failure to act. For the same reasons, I
think it would not be well pilaced in the
Council of Economic Advisers, also a part of
the Office of the President. If it reported to
Congress exclusively, the same problem exists,
although it is lessened because of the mixed
constituencies.

My preferred solution would be to report
to both groups. Thus it might take on the
character and respect that is accorded the
independent British Institute of Economic
Affairs, but with access to government re-
sources.

As a final shot, let me propose two alterna-
tives to a separate agency, that might be
adopted now or later.

Let the President formally assign this re-
sponsibility for coordinating economic policy
directly to his Cabinet, most of whom are
members of the proposed agency anyway.
The Cabinet needs revival anyway as & na-
tional management team. Make the Vice
President the counsellor to the President for
econcmic affairs, and put him in charge of
this funetion so that he would have the clout
to influence economic policies across the en-
tire Executive Branch.

Also, begin work now to revive the proposed
Department of Economic Affairs. There is
often fragmented and inconsistent economic
policy making and a lack of accountability.
The new department would gather together
various branches now residing in Transporta-
tion, Commerce, Labor and others. This
would require coordinated effort from both
the Executive Branch and Congress to over-
come established patterns and vested inter-
ests.

RINGING AN ALARM BELL

In summary, I de not argue my position as
a blind, free-market ideologue, nor on the
principle of nongovernmental interference
in the marketplace. Government does have
& role In our economic system. In fact, I am

CONGRESSIONAL RECORD — SENATE

very much encouraged by the economic
philosophy expressed by President Ford in
his address to Congress and by the recent
budget control procedures instituted by Con-
gress.

I am ringing an alarm bell on this particu-
lar issue because I know from my personal
experiences that the proposed monitoring
agency can be misinterpreted, misused and
can prevent us from fighting inflation at the
point where the real battles need to be
fought,

The real control over this economy in the
long run must not be invested in Congress,
the Executive Branch or any monitoring
agencies, commissions or planning boards.
It must rest in business and labor and the
public in the private sector with two of the
most powerful inflation fighting tools ever
designed by man—competition and produc-
tivity.

(Mr. Grayson was chairman of the Price
Commiission during Phase 2. He is dean of
the School of Business Administration of
Southern Methodist University and author
of the recently published “Confessions of &
Price Controller.”)

1HE CHALLENGES OF COMMUNITY
DEVELOPMENT

Mr. TUNNEY. Mr. President, in its
July 1974 issue, Western City magazine,
the official municipal magazine of the
West, carried a series of articles discuss-
ing the important challenges of com-
munity development, and how three com-
munities in California are working to
meet them.

In one of the articles, Mr. Elder Gun-
ter, city manager of Stockton, Calif., de-
scribes how that community has sought
to put to best use the various forms of
Federal community development assist-
ance it receives.

In order to solve the problems of a
community—or a nation for that mat-
ter—it is incumbent to understand fully
those problems, their sources, extent, and
means to go about relieving them.

Stockton is taking the lead with the
creation of its Stockton neighborhood
analysis program (SNAP), which is de-
signed, as Mr. Gunter writes, to provide
city management—

With a valuable tool which will provide re-
I{able up-to-date information to assist in
making realistic and meaningful decisions,
an essential requirement in meeting the
challenges of the future.

In order to acquaint the Senate with
this innovative local program, I ask
unanimous consent to have the above-
mentioned article printed in the REcoRrb.

There being no objection, the article
was ordered to be printed in the Recorbp,
as follows:

STOCKTON, CALIF.
(By Elder Gunter)

The passage of General Revenue Sharing
was met with enthusiasm by Stockton, Calif.
city officials for they were well aware of the
potential of these funds for their own de-
partmental programs and operations. They
soon realized that it was not an easy task
to plan for the best uses for these funds. How
does one go about prioritizing the apples
and oranges of public services? Each of the
operating departments had legitimate pro-
gram needs which had to be addressed by
the city manager during the development of
his program for spending general revenue
sharing funds.

In order to understand the full sequence
of events regarding Stockton’s preparation
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for community development, one must go
back to the spring of 1972. It was during
that time Stockton was invited by the San
Francisco Area Office of HUD to participate
in the second round of Annual Arrangement
Agreements, It was suggested, during early
negotiations, that the city manager’s office
should direct some of its attention towards
increasing its planning and management
capability with respect to grants. The au-
thor recommended that an individual be
hired for the purpose of developing a man- |
agement oriented coordination and review
system for the €0 separate grants being ad-
ministered by the city. The recommenda-
tion was approved and on June 1, 1972 a
five-year veteran from HUD with community
development experience was hired as the
administrative assistant for community de-
velopment.

Fiscal 1972-73 was the year of limit-d
funds and moratoriums which, consequentir,
resulted in the inability of HUD to fulil
their financial commitments under the An-
nual Arrangement Agreement. Both HUD and
the city agreed that the experience was very
worthwhile and it would place us in a better
position to plan, coordinate, and manage
our own grant funds in a more responsible
manner.

Through the advice and recommendations
of the assistant for community development,
the author developed a Ten-Year Community
and Neighborhood Improvement Program.
This was the first attempt to coordinate
planning and programming of financial re-
sources into an integrated community and
neighborhood budget. On a map, 11 areas
were marked so as to identify those neigh-
borhoods in need of some type of renewal or
rehabilitation activity. Priority considera-
tion was given to those five neighborhoods
that were identified in the Community Im-
provement Report which was adopted by the
city council a year before. The remaining six
neighborhoods were identified with the as-
sistance of the department heads.

A program budget was submitted to the
citizen’s committee for consideration prior
to the review by the planning commission
and final approval by the city council. The
document was generally planned for the
expenditure of all anticipated grant funds,
including general revenue sharing funds,
that could be expected to come to Stockton
from state and federal sources, coupled with
corresponding programs. A subsequent
evaluation some months later led to the
belief that it was unnecessary to have a sep-
arate capital improvement program budget
document and a separate grant program
budget document.

A few months ago Stockton began to re-
assess the real goals and objectives of the
city and their relationship to community
development activities. Since the theory
behind general revenue sharing funding and
community development is that local govern-
ment will make their own funding decision,
Stockton wasted no time in beginning its
preparations. Our office is now attempting
to determine a fair and equitable method
for distribution of non-categorical grant
funds which would be directed toward the
implementation of the city’s identified com-
munity development objectives. The study
identifies those areas which need to be given
attention in a priority funding plan. Our
immediate concerns relate to the high and
persistent unemployment rate; gradual
physical deterioration o some neighborhoods
and the development of the marinz and
channel area.

We are also working toward a coordinated
review and comment on all program dollars
flowing into the city from federal or state
agencies. Comments would be related to a
city-wide human resources plan for the pro-
vision of social service activities. Early nego-
tiations with the San Francisco Federal Re-
glonal Council is encouraging and suggest
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that Stockton, wcefore too long, will be
evaluating the physical, as well as the social
problem areas of the city in a coordinative
plan. The effective coordination of these
grants will be realized through a computer
program designed to provide the city man-
ager's office with the information necessary
for the effective planning, management, and
budgeting for physical and human resource
programs and projects.

Stockton also developed a Neighborhood
Analysis Program (SNAP) in order to pro-
vide a data base for in-depth understand-
ing of the problems and conditions of the
community’'s varlous neighborhoods. First
stage of the program was the completion
of a “condition” file for the entire commu-
nity organized around major elements such
as erime, housing, health, income, education,
land uses and employment. Operational rec-
ords from various public service systems
(crime reports, welfare caseloads, school at-
tendance, ete.) form the basic data for anal-
¥sis, and computer processing applications
have been developed on a cooperative basis
with the agencies involved. To date, compre-
hensive reports on crime, income, education,
welfare and housing have been published.
Reports on land use, employment and health
are in varfous stages of completion.

The actual neighborhood analysis process
will begin upon completion of the series.
Each of the basic reports will then be related
tc one another at the neighborhood level.
Defining the complex interplay of factors that
affect a particular nejghborhood will clarify
policy alternatives and increase the llkeli-
hood of a coordinated approach in future
community development programs of =zall
kinds. Stockton is creating a system of urban
analysis which will allow it to allocate its
monies according to systematic definition of
community needs and thus truly direct its
future. We are confident that utilization of
the SNAP process will provide management
with a valuable tool which will provide reli-
eble up-to-date information to assist in
making realistic and meaningful decisions,
an essential requirement in meeting the chal-
lenges of the future.

CONFERENCE ON SECURITY AND
COOPERATION IN EUROPE

Mr. BUCKLEY. Mr. President, almost
unnoticed in the events of the past 2
months have been developments in Eu-
rope concerning the Conference on Se-
curity and Cooperation in Europe. The
degree of security in Europe has impor-
tant implications not merely for Euro-
peans but for U.S. citizens as well. For
over two decades, the frontline of the
U.S. defense has not been the Atlantic
Ocean, but the Elbe River. While we have
been preoccupied with domestic politics,
the outcome of the CSCE is of great in-
terest to Europeans. There is some evi-
dence to suggest that the Soviets may be

. taking advantage of the U.S. preoccu-
pation with domestic politics to ma-
neuver diplomacy for their own advan-
tage. The opposition party in Germany,
the Christian Democratic Union, has
produced a very useful and comprehen-
sive analysis of the debate on CSCE
within the Federal Republic of Germany.
I ask unanimous consent that this state-
ment be printed in the Recorp so that
those concerned with this problem here
can have the advantage of understanding
the issues in CSCE from a European per-
spective.

There being no objection, the state-
ment was ordered to be printed in the
Recorp, as follows:
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BoxN, July 5, 1974.
CONFERENCE ON SECURITY AND COOPERATION
m EuropE (CSCE)

The “Conference on Security and Coopera-
tion in Europe’” has entered a decisive stage
during its second round: The participants
are debating and editing the final docu-
ments. The Soviet Unfon is pressing for con-
vocation of a final Conference in this month,
in the shape of a *“summit” of heads of state
and government.

Information available suggests that aiso
some of the major Western nations may be
persuaded into agreeing to a premature con-
clusion of the Conference on the basis of
questionable compromises which would uni-
laterally impair European, and in particular
German interests.

The CDU/CSU Caucus, therefore, considers
it imperative that the German Federal Gov-
ernment present comprehensive information
to the German public on the content and
scope of this important Conference, thus
paving the way for an indispensable political
public debate which has been missing so
far, probably also due to the confidential
nature of negotiations.

The CDU/CSU caucus bases an assessment
of the negotiating results achieved so far as
well as of the prospects of this Conference
primarily on the following criteria:

If the Conference is to genuinely promote
security and cooperation in Europe, it will
have to serve a lasting mutual understand-
ing and unimpeded coexistence between the
people and nations of Europe. Not a negative
delineation, but a positive development of
intra-European and intra-German relations
must be purpose and objective of the Con-
ference. We expect that the results of the
Conference will directly benefit all people
in both Western and Eastern Europe. In
this connection, we call tc mind the state-
ment by the former Minister for Foreign
Affairs, Walter Scheel, of July 3, 1973 in Hel-
sinki, where he said: “People want to feel
the fruits of detente in their every-day lives,
they want at long last to grasp them with
their hands".

True security and cooperation in Europe
are not guaranteed as long as there are peo-
ple and nations on our continent who are
still deprived of their basic liberties, but in
particular of the right to freedom and self-
determination.

‘This criterion is of special importance to
the German people. That means:

The CSCE must not harden the externally
imposed division of Germany and the unnat-
ural separation of Its people. On the con-
trary, it must pave the way for an alleviation
of the heavy burdens of this separation and
allow all Germans to regain possession of
human rights. That is in accordance with
the political aim of the Federal Republic of
Germany, namely “to work towards a state of
peace in Europe in which the German people
can regain its unity in free self-determina-
tion” (Letter on Germany Unity, which was
transmitted to the parties to the German-
Sovlet and intra-German treaties and which
has legal force).

The CSCE must not loosen the degree of in-
tegration of the free part of Europe achieved
so far, nor must it aggravate or obstruct its
development into a European federation.

The CSCE must not perpetuate Soviet
hegemony over Central and Eastern Europe.
On the contrary, it has to meet the hopes
and claims of European people and nations
living within the present Soviet power sphere
to guaranteed human rights and baslc
liberties.

‘We therefore ask the Federal Government:

1. (a) What are the Conference objectives
and present negotiating positions regarding
the essential political issues on the part of
the Federal Government, our Allies (EC,
NATO), the other Western nations?
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1. (b) What changes evolved in the course
of negotiations?

1. (c) What are the experiences of the
Federal Government concerning cooperation
of the European Community—~member states
and Commission—during the preparation
and conduct of the Conference, and what
conclusions is the government drawing from
these experiences for the future shaping of
European Political Cooperation (EPC)?

1. (d) What are the government’s experi-
ences regarding cooperation of the European
Community with the other Alllance mem-
bers, in particular the United States, during
the preparation and conduct of the Con-
ference, and what conclusions is it drawing
from these esperiences for the future shaping
of European-American partnership?

Reasons:

‘The common intellectual and political val-
ues of European culture and history, the
manifold economic and soclal ties in the free
part of Europe and its progressing efforts for
unification and security constitute logical
and-—as the CSCE has fortunately proven so
far—actual foundations of a worldwide com-
munity of interests of the free nations and
states in Europe.

German politics in this connection is
charged with the special task to ensure that
the German interests—that means, the in-
terests of the entire German people which
the Federal Republic of Germany always has
to take into consideration—remain imbedded
in European interests. In these endeavors the
foundations of a policy enabling a solution
of the German question, have to be main-
tained and strengthened. That includes in
particular the connection between the Ger-
man legal position and the rights and duties
of the Three Western Powers in correspond-
ence with the treaty on Germany of 1952/54,

The Federal Government as the first West«
ern state pledged to the Soviet Union in a
binding declaration of intent in Moscow in
August 1970 to do =all in its power for the
preparation and successful conduct of the
CSCE. It is up to the government to explain
what the purpose is of this originally Soviet
initiative, later endorsed by the German gov-
ernment, and what it will do to maintain
the community of interests with Western
Europe and North America—which is of vital
importance to Germany—at that Conterence,

2. (a) What are the CSCE objectives and
present negotiating position of the Soviet
Union and—if deviating—of the GDR and
the other Warsaw Pact states?

2. (b) Did the Conference rounds in Hel-
sinki and Geneva so far reveal any changes
in the Soviet Union’s former objectives?

Reasons:

Since 1954—despite some variations—Mos-
cow seems to be aiming at the following ob-
jectives In pursuit of the Conference project:

Consolidation of Soviet domination of
Central and Eastern Europe, either by ex-
press international recognition, or a solemn
confirmation of the territorial and political
status quo on the part of the west, the
political implications of which equal such
recognition by international law.

Solemn maultilateral sanctioning of the
European status quo, in particular on the
basis of the final division of Germany which
would eliminate the modus-vivendi charac-
ter of the bilateral Eastern treaties with
Moscow, Warsaw, and Prague as well as pre-
clude a final solution of the German gques-
tion, which the intra-German treaty keeps
open.

Exploitation of West Europe's economic
and technological potential, in order to re-
plenish expanding Eastern shortages and to
overcome bottlenecks in the supply and
buildup of Warsaw Pact infrastructure.

Greater exertion of influence on Europe
by means of a permanent all-European con-
sultation and control body to be set up by
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the Conference as well as by means of an
all-European collective security system
which would gradually replace the existing
alliances.

Paralyzing of West Zuropean unification
and of West Europe’s partnership with North
Anmerica by means of advocating the altern-
ative of ar “all-Europe” under Soviet lead-
ership.

Gr;l:dual removal of the allegedly “alien-
torritory” presence of the United States
from West Europe by means of creating a
European system which is to make Amer-
jean presence appear as bothersome and
obsolete to a growing number of Americans
and Europeans in the years to come.

3. What is to be the quality of interna-
tional law and the political quality of the
final documents of the Conference according
to the will of the Federal Government and
according to the will of the other Western
participating states?

Reasons:

According to the recommendations worked
out by the first phase of the Conference
(in Helsinki) which were adopted by the
Foreign Ministers of the participating states
on July 8, 1973, the commissions of the
second Conference phase (in Geneva) were
charged with the “preparation of drafts for
recommendations, resolutions, declarations
and other final documents”.

These documents concern the three
Agenda Items and related issues, formu-
1ated in the recommendations of Helsinki:

1. “Questions of security in Europe”
(basket I)

(a) Principles governing relations be-
tween CSCE participating states

(b) Confidence-building measures in the
military area

2. “Cooperation in the fields of economics,
seience, and technology as well as environ-
ment” (basket IT)

(a) Trade

(b) Industrial cooperation and projects of
common interest

(c) Sclence and technology

(d) Environment

(e) Cooperation in other fields

3. “Cooperation in humanitarian
other issues” (basket III)

(a) Human contacts

(b) Information

(¢) Cooperation and exchange in the field
of culture

(d) Cooperation and exchange in the field
of education.

Furthermore, the coordinating committee
of the second Conference phase is to examine
follow-up measures to implement the deci-
sions of the Conference. These measures in-
clude the “permanent all-European security
body demanded by the Soviet Union”,

The political and international law qual-
ities of the final documents to be worked out
with regard to the above areas are of decisive
importance for the implications of the CSCE
for the development in Europe. The German
public has a legitimate claim to be informed
in time as to whether and to what exent
the German government and the other West-
ern governments are willing to enter into
political and/or legal commitments within
the CSCE framework and what degree these
commitments are to be accorded with respect
to the above individual areas.

4. (a) What are the political and inter-
national law qualities to be accorded to the
final documents according to Soviet inten-
tions and—if deviating—to those of the gov-
ernments of the other Communist states?

4. (b) Does the Soviet Union continue to
aim at according above all the “principles
gulding relations between the CSCE partici-
pating states” a binding International qual-
ity or a political-diplomatic importance of
such impact as to permit the emergence of a
regional international Ilaw confined to
Europe?

Reasons:

and
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The USSR has in the past attempted to use
the CSCE in order to change the principles of
general international law which are bindingly
laid down in the UN Charter and in the “Dec-
laration on the Principles of International
Law Regarding Friendly Relations and Coop-
eration Between States” by changing the or-
der of principles and turning parts of them
into separate issues, by unilateral interpre-
tation of the conceptional substance of the
principles according to Soviet objectives.

Such an alteration of substance would im-
pose the West outlines of a regional inter-
national law—influenced by “Socialist inter-
national law”—which would contradict the
principles of general international law.

On the other hand, the Soviet Union claims
priority of the so-called “Socialist interna-
tional law” over the general international
law, e.g. priority of the principles: “Prole-
tarian-Socialist Internationalism; limited
sovereignty of Socialist states.”

Over the principles of general interna-
tional law, such as sovereign equality, non-
intervention, territorial integrity, self-deter-
mination, renunciation of force and others.

These attempts are best exemplified by the
Soviet formulation of an absolute principle
of the “inviolability of borders” (cf. question
No. 6).

5. (3) What has the Federal Government
done to maintain the Western interpretation
of the treaties with Moscow, Warsaw, Prague
and the inner-German treaty vis-a-vis the
CSCE policies of the Soviet Union which is
now trying to enforce Eastern interpretation
of these treaties on a multilateral level?

5. (b) What has the Federal Government
done to draw attention of Allied and friendly
states at the Conference to the paramount
importance of a reliable guarantee of the
modus-vivendi nature of the treaties for the
fundamental interests of the divided German
people?

Reasons:

The Federal Government in concluding the
Moscow and the inner-German treaties
through the “Letter on German Unity” and
the German Bundestag in passing the
treaties of Moscow and Warsaw through its
Joint Resolution of May 15, 1972—which has
received the seal of international law as a
notified document of the Federal Republic
of Germany—have stated as the authentic
and binding German interpretation of the
treaties that the treatles constitute a modus
vivendi which keeps open the German ques-
tion as well as the final establishment of
the borders pending an arrangement for all
of Germany via a peace treaty. In this con-
text the Federal Government has underlined
that the treaty on Germany and the related
declarations continue to have unrestricted
validity. The Federal Government empha-
sized before the parliament that the treaties
serve the aim of promoting solidarity and
unity of the German people in a process of
increasing detente during the transition
period pending a peace treaty encompassing
all of Germany.

The Soviet Union and its allies, on the
other hand, increasingly propagate their
contention—in particular at the CSCE—that
the principle of the “inviolability of borders”
is an absolute principle, i.e. that it is neither
inferior to another principle, such as that of
self-determination or renunciation of force,
nor that it may be restricted by exceptions
in favor of an agreed peaceful change of
borders. If this illegal claim were to prevail,
it would practically mean immutability of
the present territorial and political status
quo in Europe as well as international
legitimization of realities existing in the
Soviet sphere of influence which were
achieved by violence as a consequence of
the War.

6. How does the Federal Government in
this context assess the fact that the Com-
munist press “PRAWDA" in a breach of con-
fidentiality of the Geneva talks, on April 23,
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1974 published the following formula—
which the 35 CSCE nations had allegedly
agreed on as & tentative and confidential
formula—on the “principle of inviolability
of borders”:

“The participating states consider all bi-
lateral borders as well as those of all Eu-
ropean states as inviolable. Therefore, they
will refrain from any assaults on these bor-
ders now and in the future. Accordingly, they
will also refrain from any claims or actions
aimed at conquering and usurping part or
all of the territory of any participating
state”.

Reasons:

This Soviet indiscretion is aimed at com-
mitting the participating states to this
formula.

In contrast to the Moscow treaty, our spe-~
cific legal positions and political concerns
are not secured by legal provisos in this
multilateral declaration.

Therefore, the above formulation would
undermine the German legal provisos con-
tained in the “Letter on German Unity” and
in the Joint Resolution of the German
Bund~zstag of May 17, 1972,

Any assertion of the right to self-deter-
mination of the entire German people after
passage of this principle by the CSCE could
be attacked as an “assault” on the GDR or
as a “claim” or “action”, “which is aimed at
conquering or usurping part or all of the
entire territory (of the GDR)".

The speclal meaning of this enforcement
of an absolute and unrestricted principle of
inviolability of borders—celebrated as a de-
cisive victory by the entire Eastern bloc—
which could not even be subjected to the
principie of renunciation of force, results
from numerous comments of the party-con-
trolled mass media of the Warsaw Pact
countries.

7. (a) How does the Federal Government
now intend to ensure that the interpretation
of the treaties of Moscow, Warsaw, Prague
and of the inner-German Basic Treaty which
keeps the Germaun question open and permits
every German government to pursue a pol-
lcy almed at maintaining national unity
and restituting the unity of tke state of
Germany without committing a breach of
contract, will not be undermined by an ab-
solute and unrestricted formulation of the
principle of the “inviolability of borders’?

7. (b) How does the Federal Government
intend to ensure in particular that the pro-
viso effect of essential internally binding
decuments which according to our authentic
interpretation are inextricably tied up with
the terms of settlement of the bilateral
treaties concluded with Moscow, Warsaw and
the other part of Germany and which were
of vital importance for the approval by our
legislative bodies as regards their compati-
bility with the basic law, the treaties on
Germany of 1952/54 as well as with the
rights and responsibilities of the Four Pow-
ers for Germany as a whole and Berlin, will
not be impaired by this contrasting prin-
ciple enforced by the Soviet Union?

7. (c) How does the Federal Government
furthermore intend to ensure that its policy
of maintalning and strengthening Berlin's
indissoluble ties with the Federal Republic
of Germany which the basic law commands
and the Four Power Accord on Berlin per-
mits, as well as the German legal position
on the status of Berlin which is in keeping
with the basic law and has been reconfirmed
by the verdict of the German Federal Con-
stitutional Court on the Basic Treaty, dated
July 31, 1973, cannot be attacked in the
future as a violation of the quoted multi~
lateral principle of “inviolability of bor-
ders”—according to Soviet formulation?

Reasons:

Together with the other Western nations
the Federal Government—after the West-
ern proposal submitted by France had been
dropped—accepted this Soviet formula at the
beginning of April in 1974. The absolute and
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unrestricted fermulation of the principle of
inviclability of borders could term any
peaceful change in the German question,
including the Berlin issue, as incompatible
v.ith international law and thus preclude it.
Tire accompanying documents on the FRG's
Eastern treaties and the inner-German
treaty, i.e. the two “Letters on German
Unity” of August 12, 1970 (Moscow treaty)
and December 22, 1972 (inner-German Basic
Treaty); the Joint Resolution by the Ger-
man Bundestag, dated May 17, 1972; the
relevant note exchanges between the Three
Western Powers and the Federal Republic of
Germany; the relevant declarations by the
Federal Government and the notes by the
Three Western Powers on the occasion of
the accession by both Germany states to
the UN; the authentic interpretation of the
Basic Treaty and of the provisions of the
basic law pertaining to Germany, contained
in the opinion by the Federal Constitutional
Court, dated July 31, 1973 are indispensible
for a policy pertaining to all of Germany, as
provided by the basic law. They constitute
the legal instruments to guarantee peaceful
change and peaceful progress in direction of
full self-determination of tne German
people.

According to Soviet objectives these very
legal positions are to be devalued by an ab-
solute principle of “inviclability of borders”,
meaning their immutability.

£s an immediate consequence of this So-
viet formulation of the principle of “in-
violability of borders” the East could already
attack the German position on the legal
status of Berlin—which is in keeping with
the basic law and has been reconfirmed by
the Federal Constitutional Court—as a vio-
lation of this principle reconfirmed by the
European states.

8. Has it been ascertained that the prin-
ciple of international law on the admissi-
bility of peaceful change

{(a) will occupy & position in accordance
with its positive meaning for inner-German
end inner-European detente in the catalogue
of principles guiding relations between
European states

{b) will be maintained undoubtedly in
connection with the principles of renuncia-
tion of force and self-determination of
peop.2s

{c) is not subjected to the Soviet inter-
pretation of the principle of “sovereignty of
states”?

Reasons:

Soviet policy vis-a-vis the other Warsaw
Pact members and vis-a-vis Germany pre-
cludes any progress towards a solution of
the German question in the sense of the
right to self-determination of the German
people. While invoking priority of self-deter-
mination over the demands for “sovereignty”
and “territorial integrity” in the Third
World, the Soviet Union employs a reverse
tactic In Europe, where it accords priority
to the principles of “sovereignty” and “ter-
ritorial integrity” over that of self-deter-
mination.

Soviet attempts to permit mention of the
principle of admissibility of peaceful change
at best in connection with the principle of
soverelgnty or territorial integrity, also aim
at a legal ard political devaluation of this
principle. The declaration on the right of
sovereign states to unify (cf. memorandum
on the treaty of Moscow, page 14, Bundestag
publication No. VI/3156) which was made by
Soviet Foreign Minister Andrey Gromyko at
the conclusion of the treaty of Moscow and
quoted by the Federal Parliament during the
parliamentary ratification debate, merely
contains a matter of course under the terms
of international law, but does in our view
of the supra~-national nature of human
rights and self-determination and the result-
ing claims not correspond with our policy
on Germany.
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9. (8) Which suggestions concerning en-
forcement of the principles mentioned in
the catalogue of “basket I” have been intro-
duced into the negotiations or been endorsed
by the Federal Government or by Allied gov-
ernments, by non-allied states, by the states
of the Warsaw Pact?

9. (b) How is the Swiss proposal of a com-
pulsory arbitration body to settle interna-
tional differences assessed by the Federal
Government, by Allied states, by non-allied
states, by the states of the Warsaw Pact?

Reasons:

Enforcement of the principles on the co-
existence of European states suggested for
solemn confirmation at the CSCE is of vital
importance above all to smaller and me-
dium-size European states which depend on
the Iaw as a weapon of the weaker.

The Federal Government Is requested to
report what steps have been taken by it and
by other governments at the CSCE to create
relinble guarantees against a repetition of
interventions by foreign powers to the detri-
ment of national sovereignty and national
self-determination of other states and peo-
ples or guarantees against fllegal intimida-
tion, pressure, threat or blackmail of any
kind.

What precautions were furthermore sug-
gested at the CSCE by the Federal Govern-
ment, the Allled governments, the non-allied
states and—-possibly—states of the Warsaw
Pact against the Soviet claim of priority of
principles of the “Socialist international
law”, such as the “Proletarian-Socialist In-
ternationalism” and the resulting commit-
ment to “brotherly assistance to defend So-
cialist achievement and the Socialist camp”,
over the principles of general international
law?

‘The Swiss proposal for the peaceful settle-
ment of conflicts corresponds with our con-
stitutional decision in favor of immediate
validity of the general rules of international
law in the Federal Republic of Germany
(article 25 of the basic law) and with our
political commitment to the progressive
principles of order of West European inte-
gration. The Federal Government is there-
fore requested to present its view on this
proposal and—if possible—its efforts to
promote it.

10. (a) What has the Federal Government
done to point out in Geneva that genuine
detente and cooperation in Europe presup-
pose that the human rights are guaranteed
in all states of Europe?

(b) What has the Federal Government done
to point out at Geneva that preservation of
the priority of human rights in the intepre-
tation and applicatlon of the principle of
sovereignty, above all In the relationship be-
tween the two states in Germany, is in the
interest of the entire West and of a lasting
guarantee of peace?

(c) Has it been ascertalned that the con-
ception of the free part of Europe of the
principle of human rights prevailing in these
states, will be fully adhered to in the Geneva
negotiations on the catalogue of principles
{basket I) and on the guarantee of freedom
of people, ideas, and information (basket
III)?

Reasons:

One of the main difficulties to reach com-
mon measures for a detente between the two
parts of Europe at the Conference lies in the
basic difference of opinion concerning human
rights and basic liberties between the liberal
Western spproach and the Soviet Marxism-
Leninism approach.

From the liberal point of view human
rights are inborn rights ¢l every individual
and are superior to state authority. They di-
rectly commit any state authority. To the
extent that restrictions are indispensible in
the interest of common well-being, these
must be enacted by law and must not impair
the essential substance of human rights.
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According to the legal position of Communist
states dominated by Soviet-Marxism-Len-
inism, human rights are nothing but rela-
tive prerogatives granted by the absolute
state whose authority is superlor to the in-
dividual. They do thus not directly commit
the state.

These states therefore do not consider
themselves committed to direct adoption of
the human rights as they are laid down in
declarations, resolutions and accords of the
United Nations under the terms of inter-
national law, into their national constitu-
tions. Transferral of international law to
national law is subject to the will of the
states.

According to the outlook of Marxism-
Leninism on the rights of the individual
there are also no prepositive standards of in-
dividual freedom and dignity, but only those
of class fight. The humasan being is bearer of
such rights not as an individual in his con-
crete reality, but merely as a member of the
class.

They are granted to him only to the extent
that they serve him to fulfill his function in
society; individual human rights as well as
self-determination of peoples are subjected
to the laws and requirements of social de-
velopment, le. class fight on the mational
and International level or-—to put it differ-
ently—of world revolution.

11. (2) How does the Federal Government
intend to enforce the West’s main demand
for guarantee of human rights for all Eu-~
ropeans, in particular free movement of
peonle, ideas, and information, at the CSCE?

(b) How does the Federal Government en-
sure together with the Western Allies that
the concrete agreements on the free move-
ment of people, ideas, and information will
not be restricted again In basket III—as the
Communists are demanding—for example
through one general or several preambles
which subject these agreements to the prin-
ciple of & “sovereignty” internally conceived
and practiced as an absolute sovereignty and
of the reference to “non-interference”, and
“Obhservation of national 1legislation and
customs” derived from that conception of
“sovereignty"”?

(c) Is the Federal Government willing to
approve a seemingly positive conclusion of
the Conference even on the basis of unsatis-
factory resutls regarding the guarantee of
human rights for all Europeans, in particular
the right to freedom of information?

Reasons:

Confidentiality of negotiations at Geneva
must not mean that the public continues to
be kept in the dark on the political nego-
tiating guidelines. At CSCE the Communist
states insist on subjecting concrete measures
which they concede in the operational agree-
ments of “basket III” In favor of certain
extensions of the human and basic right,
especially in favor of greater freedom for
people, information, and ideas, to national
legislation as well as to the “customs” of
their nations where their own orbit of power
is concerned. If the Warsaw Pact gets its
way with its additional provisos—either in a
general preamble to ‘basket III" or in sep-
arate preambles to the individual agree-
ments—the concrete agreements reached in
favor of the people, could be eroded and
undermined at any time.

It is the Federal Government's duty to
tell the German public whether it is willing
to do its part in consistently representing the
main Western demand for more freedom
and bhuman rights, in particular for the free-
dom of opinion, consclence, and religion, for
greater freedom of people and freer move-
ment of information end ideas beyond the
‘borders, as an essential condition for detente
between Fast and West and as an essential
preconditlons for security and peaceful co-
operation between people and nations.

‘That does not only apply to the relation-
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ship between the states and nations of both
parts of Europe, for us Germans that applies
in particular to the inner-German relation-
ship.

'Il‘)he Federal Government is requested to
make clear whether it is willing to introduce
this general criterion into the Conference
negotiations and to demand its concrete ap-
plication to Germany.

The Federal Government is asked to state
whether it is willing to accept without pro-
test Communist reference to their sov-
ereignty and the principle of non-interfer-
ence, if these references are employed
against human rights and self-determination
of the peoples,

The Federal Government is requested to
explain hew it intends above all to counter
the policy of increased delineation by the
GDR, since that government, too, is fighting
the demand for greater freedom of people,
information, and ideas by cynical references
to its “sovereignty”. These explanations ex-
pected from the government are important
also because the Communist regimes are at
the same time permitted to meddle in the
internal affairs of the Federal Republic of
Germany by means cf foreign-dominated
Communist parties and other organizations
through references to their unilateral prin-
ciple of “peaceful coexistence™.

12. (a) Which concrete proposals has the
Federal Government submitted or endorsed
in order to promote realization of human
rights in all of Europe and in particular
in Germany and for all Germans?

(b) Is the Federal Government—if it has
not already done so—willing to bring up the
topic of permanent and institutionalized
human rights violations at the inner-Ger-
man and in the GDR at the Conference?

Reasons:

At the present state of negotiations in
Geneva the public is entitled to concrete in-
formation on the negotiating results and
pending issues of discussion directly con-
cerning people and nations.

More freedom, human rights and self-de-
termination for the people and nations in
Europe must be the objective and criterion
for a Western detente policy which is com-
mitted to the values of European culture.

This constitutes a special commitment
for the politics of the Federal Republic of
Germany due to its constitutional obliga-
tions, its freedom-oriented principles and
its responsibilities towards its national his-
tory.

The German public is above all entitled
to be informed whether and In which man-
ner the Federal Government has introduced
the German question not only into the cata-
logue of principles of “basket I” regarding
its political and legal status, but also into
“basket III” in regard to its human rights
aspects.

13. (a) What are the notions and concrete
proposals concerning the ‘‘confidence-
bullding measures in the military area”
(basket I,2) of the Federal Government, of
our Allies, of the non-allied states, and of
the states of the Warsaw Pact?

(b) How does the Federal Government
together with its Allies intend to approach
the connection between political and mii-
tary security?

(c) Does the Federal Government endorse
the view that there is a connection be-
tween negotiations on the CSCE on the one
hand and those on MBFR and other military
East-West discussions on the other with re-
gard to their time-frame and substance?

Reasons:

The final recommendations of the first
CSCE stage (in Helsinki) provide that dur-
ing the second state commissions will pre-
pare recommendations on confidence-build-
ing measures—CBM—, such as “advance no-
tification of major military maneuvers” and
“exchange of observers at military maneu-
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vers upon invitation of mutually accept-
able conditions”.

These proposals are to be presented to the
full Conference at a later date.

In addition, the questions of advance
warning of major military movements are to
be examined and the conclusions to be sub-
mitted to the full Conference.

The Federal Government is requested to
report on the various suggestions and on the
present state of negotiations concerning
these issues. Items of particular importance
are the notions on the geographic area to
be covered by these measures, the time-
frame of the advance warnings, the size of
troop movements to be announced, the ad-
dressees of these notifications, and the de-
gree of commitment of such agreements.

USSR and US resistance to the notifica-
tion of major military movements raises the
question about their motives. It should be
considered that such measures are not merely
meant to make mutual actions transparent
and decrease the distrust between the two
military alliances. After the experiences of
the invasion of forces of the CSSR, GRD,
Poland, Hungary and Bulgaria in the CSSR
of August 1968, these warnings are to help
protect the smaller countries of the Warsaw
Pact against Soviet interventions.

Furthermore, the Federal Government is
asked to report whether, and if so, which
proposals were introduced into the negotia-
tions that exceed the above Helsinki recom-
mendations.

Finally, the Federal Government is re-
quested to state whether in its opinion there
are reasons for a connection between the
CSCE and MBFR talks and other military
negotiations (like SALT) with regard to their
time-frame as well as their content. In par-
ticular it should explain whether in the ab-
sence of an outcome of the MBFR talks the
negotiating results of the CSCE achieved so
far already justify any mention of progress
in favor of the interdependent and inter-
related military and political security in Eu-
rope.

In this connection, the government is re-
quested to disclose whether the dispropor-
tionally increased armament and deployment
of Warsaw Pact forces in the GDR, CSSR
and Hungary has been discussed at the Con-
ference.

14. (a) Does the Federal Government con-
sider as necessary and feasible comprehensive
economic skeleton accords or agreements
with East European states at the GSCE which
are outside of the areas of competence trans-
ferred to the European Community? If so,
what could be their content?

(b) If the agreements being worked out
within the frame of “basket II” should be
concluded, what precedent or other effect
would they have on the European Com-
munity's full competence on foreign trade
matters effective January 1, 1975?

(¢) Is the Federal Government willing to
resist any further restriction of the area of
application of the GATT in its relations with
East European states? Does the Federal Gov-
ernment think it possible that all East Eu-
ropean states might be persuaded to join
the GATT? Has the question been considered
as an Agenda Item within “basket II"?

(d) Have members of the COMECON
shown their willingness at the Conference
to adjust their foreign-economic pollcies to
the international standard?

(e) Does the Federal Government share
the view that in addition to the existing all-
European means of communication in the
ECE, further institutionalized contacts
should be established? If so, why?

(f) Will the Federal Government use its
influence in the European Community to the
effect that granting of most favored nation
status to the Soviet Union by the European
Community is contingent upon prior Soviet
accession to worldwide cooperation in trade
and trafic (GATT, CIV/CIM, IATA and
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cothers) or upon unequivocal anl lasting po-
litical concessions in favor of human rights
and self-determination?

Reasons:

The areas suggested for “basket II” in the
recommendations of Helsinki should be ex-
amined with a view to the question whether
and to what extent possible “all-Eurcpean”
agreements affect the areas of competence
of the existing community institutions and
treaties and the further development of
these treaties which have priority for the
West. In particular it should be examined
whether the CSCE agreements on trade and
industrial cooperation affect the European
Community’s full foreign trade competence,
effective January 1, 1975, and whether they
would impede the required common coordi-
nation of the consultative agreements.

Furthermore, the Federal Government
should explain to the public its basic atti-
tude on the problem of whether it will ap-
prove cooperation within the frame of “bas-
ket I1” without return favors, or whether it
will base its approval of Western concessions
on full acceptance of the achieved standard
of worldwide cooperation on the part of the
Warsaw Pact states or/and on Eastern con-
cessions in the area of the other two
“baskets”.

The Federal Government is requested to
state whether it is willing to introduce the
issue of free emigration of Germans from the
Soviet Union and East Europe within the
framework of a joint initiative of the entire
West, in imitation of the Jackson Amend-
ment to the US trade bill in the US Congress.

15. (a) How does the Federal Government
assess Soviet demands for the establishment
of a permanent all-European consultation
and control body?

{(b) Does the federal government con-
sider the transferral of CSCE follow-up mis-
sions to already existing international or-
ganizations (such as the ECE) and/or spe-
cial commissions as feasible?

Reasons:

One of the main objectives of the Soviet
Union at the CSCE was and is the creation of
a permanent all-European consultation and
control commission, which is to assume ad-
ministrative tasks as an executive body be-
tween further meetings of the full Confer-
ence.

‘This body would give the Soviet Union a
say (“droit de regard”) in West European
developments, while it and its Allies would
reject any counter-infiuence by the West in
its own sphere of infiuence by invoking its
exaggerated conception of sovereignty of the
“Socialist international law”. Besides, this
all-European body could have negative im-
plications for the process of West European
integration and the expansion of our At-
lantic partnership which must have priority.

16. (a) Does the Federal Government con-
sider the present negotiating results suffi-
cient to warrant convocation of a final Con-
ference for the signature of the final docu-
ments before the Conference goes into sums-
mer recess?

Reasons:

The final meeting in the shape of a sum-
mit conference of heads of state and govern-
ment which the Soviet Union would like to
see take place as early as July of this year,
would greatly underline consolidation of the
territorial and political status quo in Cen-
tral and Eastern Europe which the Soviets
largely achieved under the third principle
(of the ten principles guiding relations be-
tween European states). Western consent to
& date and rank for this final conference
would, therefore, only be justified on the
basis of satisfactory return favors by the
East to promote human rights and self-de-
termination and in favor of a permeability of
borders in Europe, i.e. in favor of a progres-
sive liberalization in Central and Eastern

Europe.
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The negative experlences made with self-
imrosed time and success pressures in its
negotiations with the Soviet Union should
warn the Federal Government against a
premature summit conference on the basis
of dubious compromise and imbalanced
favors.

We call to mind what the former Foreign
Afinister Walter Scheel declared at the For-
eign Ministers meeting on July 3, 1973 in
Helsinki during the first CSCE stage:

“If in the course of discussions it should
become clear that our notions of reality are
still too divergent, then I helieve it would be
a question of honesty to state this clearly.
It would not be the end of the detente
process either. It would mean only that con~
ditions are not yet ripe to achieve the am-
bitious gonl which we have set for this Con-
ference. We could then continue with our
eflorts to develop common rules and to
include cooperation and communications.
We would have to continue these efforis in
our bilateral relations. We might perhaps
even get together again for a multilateral
effort at a later date. But we should tell the
European and world public clearly that we
need some more time. We would then, to
speak with Metternich, have to “hedge be-
hind time and make patience our weapon’.

(KaRL) CARSTENS, (RICHARD) STUCKLEN
and the CDU/CSU Caucus.

CONCLUSIONS FROM HEARINGS SN
SUPPLIES AND PRICES OF INDUS-
TRIAL RAW MATERIALS

Mr. BENTSEN, Mr. President, I wish
to report to the Senate today on the
main points brought out at the recent
hearings of the Joint Economic Commit-
tee’s Subcommittee on Economic Growth
on the adeguacy of raw material sup-
plies.

These hearings, which took place the
week of July 22, went into various sub-
jects. They include: First, short-run
supply and price prospects for various
materials, especially metals; second, the
likelihood of monopoly pricing in these
markets by foreign producers, with spe-
cial reference to the aluminum situation;
third, means of deterring and defending
against exploitative pricing; and fourth,
the question of the longer run physical
adequacy of mineral supplies.

Materials prices on world markets
have dropped sharply in the past several
months. In the words of Assistant Secre-
tary of State Thomas Enders, in testi-
mony at the hearings—

In competitive markets the steam has gone
out of the commodity boom. Fiber prices are
down 16 percent since the beginning of the
year; rubber prices are down almost 40 per-
cent . . .and non-ferrous metals, more
erratic in movement, are down even more
sharply. . . . The major reason for the turn-
around is the relative weakness in world in-
dustrial production.

For copper, tin, and aluminum, this
decline was influenced by huge sales from
the U.S. stockpile, although it is difficult
to estimate how great this influence was.

U.S. domestic prices remained far be-
low world prices during much of the pe-
riod because of price controls. Although
U.S. prices have risen sharply in the 32
months since controls ended, the decline
in world prices has permitted them to
adjust to market levels without the huge
leaps that otherwise would have oc-
curred. This process of adjustment is still
proceeding, as we have seen in the recent
price boosts for steel and aluminum,
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As the latest wholesale and consumer
price releases confirm, moreover, the
prospect of stabilization in raw materials
prices does little to limit the cost-push
impact of earlier increases in raw mate-
rials still working their way through the
economy.

CARTELS

It was the consensus of most witnesses
that new cartels are unlikely to be highly
effective in nonfuel minerals, despite
what we have seen with oil and alumi-
num. If they should succeed in escalating
certain material prices, all witnesses
agreed that their effectiveness would be
limited to a relatively short periocd of
time.

The main reasons for this are the in-
evitable diversity of comnmercial interests
among cartel members, the high likeli-
hood of new supplies within a few years
from outside the cartel, and the relative
ease of substitution for most such mate-
rials. As indicated below, for instance,
several widely available materials can be
substituted for bauxite at about the
present price. The various ferroalloys
can be substituted for each other to some
extent. In some materials, such as cobalt,
tungsten, manganese, and zinc, the U.S.
strategic stockpile is large relative to our
consumption. In others, the major for-
eign suppliers seem unlikely to combine
for common purposes because of politi-
cal diversity. All witnesses agreed, more-
over, that even substantial increases in
mineral prices would never have the dra-
matic impact on the U.S. economy that
the rise in energy prices has had.

Mr. William Eberle, Director of the
Council on International Economic Poli-
cy, emphasized his belief that inordinate
price increases are not in the long-run
best interest of the materials-exporting
countries themselves. Dr. James The-
berge, of the Georgetown Center for
Strategic and International Studies,
noted, however, that:

We are in an era of more assertive Third
World nationalism, and this is radically al-
tering producer-foreign investor relations in
favor of the developing mineral producers.
. . . They are politicizing trade problems,
however, much we may ceplore it. The in-
ternational trading system is under strain
because countries increasingly are using
trade for political ends.

Dr. James Burrows, a commodities spe-
cialist for Charles River Associates,
pointed out that cartels motivated by
economic gain would never impose a
total embargo against any buyer but in-
stead wonld curtail overall output to a
level calculated to exact an optimal price.

I was pleased to see an able discus-
sion of the present outlook for raw ma-
terials cartels by Dan Morgan in the
‘Washington Post. The article, entitled
“Cartel Threat Seen Easing,” is based in
part on the findings of our hearings. I
ask unanimous consent to print the arti-
cle in the Recorp at the conclusion of
these remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

THE ALUMINUM MARKET

Mr, BENTSEN. Mr, President, among
the most significant testimony of the
hearings was that by representatives of
the aluminum industry that technology
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for making aluminum from U.S. domes-
tic raw materials now appears to be com-
petitive with aluminum from bauxite,
The latter material is almost entirely im-
ported. Bauxite taxes have been increased
by one major producing country, Ja-
maica, by an amount that more than
doubles the price of this raw material
and adds 8 to 10 percent to the ultimate
cost of producing aluminum metal. This
move may be followed by other exporting
countries,

Mr. C. W. Pany, ALCOA’s manager
for corporate planning, gave the subcom-
mittee the following testimony on this
subject:

There are two sources of alumina in the
United States which are of primary interest
at the present time to ALCOA. The first ot
these is a mineral called anorthosite. We have
purchased 8,000 acres in Wyoming contain-
ing an extremely large reserve of this min.
eral, anorthosite. This one reserve alone has
enough aluminum content in it to supply
the present world sluminum industry for
75 years . . . for all intents and purposes the
amount of anorthosite in the United States
is essentially inexhaustible.

We made a very strong research commit-
ment over the past months to the processes
which are necessary for the commercial ex-
ploitation of aluming from this mineral. We
have been operating a pilot plant at our East
St. Louis laboratory for several months now.
And this pilot study should be finished by
the end of 1974. ... We could at that time
move on, as we expect to, to commercial de-
velopment of this particular ore.

{Another) source of alumina (aluminum
oxide) in the United States is coal waste
piles, or co-called ‘“‘culm” piles, from coal
mining activities. . . . One of the greatest
difficulties that we are finding in this is to
locate the coal pile deposits in a geographi-
cal concentration sufficlent to justify the
establishment of a separation plant. ... I

xpect that this will also be finished toward
the end of this year or early next year.

. .. We have not yet reached the stage
where our cost estimates can be considered
firm. We are, however, far enough along to
get some very strong indications that alu-
mina produced from several of these sources
would be competitive with alumina from
Jamaican bauxite under the new tax con-
dition.

I think this is a very significant devel-
opment that illustrates the consequences
likely to ensue from exorbitant tax in-
creases by foreign producer governments
or cartels. In response to my questioning,
Mr. Parry indicated that it probably
would take 2 to 3 years to finalize the
design parameters of the new processes
and to complete construction of a com-
mercial scale plant.

It is also significant that this view of
the feasibility of nonbauxite raw mate-
rials was confirmed by a witness repre-
senting a joint venture with no invest-
ment stake in foreign bauxite mining. Dr.
Duane Bloom of Earth Sciences, Inc. tes-
tified that his firm in conjunction with
two aluminum smelters and fabricators—
the Southwire and National Steel Cor-
porations—is in the advanced stage of
arrangements for a large-scale plant to
begin making alumina from alunite by
1978.

Dr. Bloom gave us the following testi-
mony:

. .. in 1969, when this venture was begun
there were no known deposits (of alunite)
in the United States meeting our needs. Ap-
parently for this reason, Report No. 278 of
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the National Materials Advisory Board . . .
in 1970 concluded that alunite has “little
potential of being & major raw material of
aluminum in this country.” In the year that
statement was made, the NG alunite deposits
were discovered 60 miles northwest of Cedar
city, Utah.

Drilling and trenching on the property has
proven in excess of 100 million tons of ore
grading between 35 and 40 percent alunite.
In addition, another 600 million tons of
similar grade ore has been placed in the
probable category on this property. It ap-
pears that the initial plant planned for this
deposit, 500,000 tons of alumina per year,
could be expanded by a factor of 10, and
using ore from this area, could operate for
about 20 to 30 years, supply nearly one-sixth
of all the aluminum used in the United
States during that period.

Mr. Parry stated that Alcoa’s deci-
sion to proceed with nonbauxite alumina
production was determined by the new
Jamaica bauxite tax. Dr. Bloom indicated
his belief, however, that the alunite
process would be economic even with
lower bauxite prices, in part because it
produces large volumes of potash fer-
tilizer as a byproduct.

As a footnote to the Jamaican action
on bauxite, it has come to my attention
that a communique by Jamaican Prime
Minister Manley and Mexican Presi-
dent Echevarria, issued at the close of
Echevzsria’s visit to Jamaica on Au-
gust 2, announced their intention to es-
tablish a multinational aluminum cor-
poration to produce alumina, aluminum
metal, fabricated products in the two
countries and possibly other nations in
and around the Caribbean.

U.S., POLICY ON COMMODITY TRADE

A number of witnesses addressed the
question of augmenting the accepted
rules of international trade to govern
access to raw materials supplies and of
using other diplomatic means to avert
behavior disruptive to the world econ-
omy.

Ambassador Eberle’s testimony out-
lined a new approach to trade negotia-
tions:

.. . we must focus hard to see that we have
8 trading system that . . . has rules and
guldelines that will keep many of these
trade problems out of the political process.

I think it is useful in looking at these
possibilities to start with the GATT, which
spells out existing international trade rules
... (on) export quotas and export duties as
it does on the import side . . .

One approach which could closely parallel
that used successfully to reduce import bar-
riers would be to exchange a commitment by
country A not to restrict, or to limit restric-
tions on exports which are of interest to
country B for a commitment by country B
of a reciprocal nature. . .

We could even start out by having discus-
slons on binding the export taxes as you do
tariffs. Or you could negotiate on exceptions
and then bind all other export taxes to
zero. . .

We have found other countries quite in-
terested in exploring these concepts with
us. . . Now, these exchanges of commitments
need not be restricted to measures at the
borders but could cover other policy meas-
ures governments take to affect conditions of
supply or exportable raw materials. . .

.« . . the second track that I referred to is
designed to avold or to facilitate the resolu-
tion of conflicts that can arise. . . There
should be guidelines on what you do gen=
erally, and then if you cannot agree, we
would hope that there would be some kind of
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a consultation and procedure that you must
go through. ..

Other witnesses pointed out that vari-
ous instruments could be used to direct
both domestic and foreign investments so
as to diversify raw materials sources.
Secretary Enders testified that the main
available instruments to guide overseas
investment are Exim credits and OPIC
guarantees. At home, the Government
can facilitate many aspects of materials
development. At this stage, in his view,
subsidies and tariff protection for domes-
tic investment do not appear desirable.

There is general agreement, I believe,
that we should at least examine the de-
sirability of recasting the autherization
for stockpiles of strategic and critical
materials to include the objective of
averting economic disruption that might
ensue from supply curtailments or cartel
pricing. At present, the law does not rec-
ognize this objective, although such con-
siderations have been an element in
stockpile decisions at times.

In considering this issue, however,
there are many issues of fact that must
be clarified. For instance, what com-
modities would be stockpiled for this
purpose? How much should be stock-
piled? What are the costs and the alter-
native methods of protecting our econo-
my from such shocks? Under what guide-
lines would stockpile authorities inter-
vene in the market? Should they attempt
to stabilize cyclical market fluctuations or
only to intervene to resist outright mo-
nopoly power? How effective can we ex-
pect such an operation to be?

Gen. Leslie Bray, Director of the Of-
fice of Preparedness, testified that his
staff is studying some of these questions
on economic stockpiling. He emphasized
that present law does not permit stock-
pile manipulations exclusively for this
purpose. He pointed out as a matter of
interest, however, that the Japanese
Ministry of International Trade and In-
dustry announced in late July that Ja-
pan plans to build up a stockpile of non-
ferrous metals to prevent economic dis-
ruption.

IS THE WORLD RUNNING SHORT OF RESOURCES?

All witnesses before the hearings
agreed that mankind is in no danger of
running out of resource reserves within
the foreseeable future. It may be some-
what more expensive in the future to sat-
isfy our materials needs in ways consist-
ent with environmental protection, but
the witnesses felt that the supply of
minerals is likely to be quite responsive
to higher prices within a period of a few
years. Recent supply shortages were at-
tributed more to political disruptions,
as in the case of copper from Chile and
Zambia, and to inadequate smelting and
processing capacity, as in the cases of
steel and zine, than to real scarcity of
minerals in the ground.

As stated by Mr. Robert N. Pratt, presi-
dent of the Kennecott Sales Corp., of
Kennecott Copper,

Our nation is blessed with abundant re-
serves despite dire forecasts one encounters
from time to time. The Paley Report of 1952
predicted that the U.S., would be out of
copper in this decade. The 1971 Club of
Rome study has predicted the same disas-
ter on a worldwide scale in this century.

The fact is, the U.S. has been increasingly
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self-sufficient in copper over the years de-
spite important growth in demand and de=-
creasing ore grades . . . Continuing tech-
nological advances in our industry have
made this possible. . . .

The U.S. copper industry has announced
plans to expand capacity by about 25 per-
cent during the next four years, and still
further expansion is under consideration.
This outlook does not include entirely new
mining technologles such undersea mining
and in-situ mining which we and others
are studying and which offer the opportunity
to tap vast additional resources.

Similar arguments were made with re-
gard to other minerals by Dr. Burrows
of Charles River Associates, whose testi-
mony, incidentally, includes detailed
market analyses for a wide range of in-
dividual materials.

With regard to undersea mining, Mr.
Pratt stated in response to questioning
that, so far as technology is concerned,
it could begin immediately on a com-
mercial basis. It was the view of Dr. John
Morgan, Deputy Director of the Bureau
of Mines, however, that many problems
remain with commercial application of
this technology because of difficulties yet
to be solved in operating in deep water
far from shore and in separating and
refining the various valuable constitu-
ents of the undersea nodules.

In one final comment on the question
of minerals scarcity and higher minerals
prices, it is estimated that America’s use
of nonfuel, nonagricultural minerals
in raw form now constitutes about 3 per-
cent of the total value of our GNP. Dr.
Burrows estimated that the impact of
minerals prices on the overall national
price level would be slightly more than
proportional to this ratio. In other words,
if all minerals prices should even double
across the board, the price index would
increase by only 4 or 5 percent. All wit-
nesses concurred that any such price
increase would bring forth much greater
supplies.

CONCLUSION

In general, therefore, the hearings
tended to deflate alarmism that has been
generated in some quarters concerning
the imminent formation of many new
cartels. They indicated that further
rapid price escalation for nonagricul-
tural raw materials is not likely in the
near future, although it could resume in
the future when business conditions im-
prove and markets again become tight.
The hearings discounted the thesis that
resource exhaustion is close at hand.

Let no one infer, however, that I am
providing grounds for complacency or
inaction. The fact that problems are not
unmanageable does not imply that im-
provements in policy are not badly
needed. It is undoubtedly time to take
deliberate steps to improve our security
of access to foreign supplies, to make
clear that the United States will defend
itself against inordinate prices for im-
ported raw materials, and to proceed
with new impetus on a balanced policy
of resource development at home.

ExHIBIT 1
[From the Washington Post, Aug. 12, 1974]
CARTEL'S THREAT SEEN EASING
(By Dan Morgan)

Ten months after the oil nations closed
ranks to impose unprecedented price in-
creases, government experts have concluded
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that other potential mineral and commod-
ity cartels could not squeeze the United
States very hard for very long.

The generally optimistic assessment has
been reached even though senior officials re-
cently acknowledged before a congression-
al panel that there is not much American
aluminum companies can do about Jamaica’s
decision last June to sharply boost export
taxes on bauxite.

The effect of Jamaica’s action was to raise
the price of bauxite imported from there
from 82.50 to $11.72 a ton.

Assistant Secretary of State Thomas O.
Enders told a subcommittee of Congress’s
Joint Economic Committee that two other
countries, the Dominican Republic and Guy-
ana, have been “inspired by Jamaica’s ac-
tion and have announced their intention to
follow suit.

The three countries account for about 70
per cent of U.S. bauxite imports. The U.S.
produces less than 15 per cent of ifs own
requirements of aluminum ores, If passed
on, the levies are expected to increase the
price of aluminum in this country by about
10 per cent.

“In the near term, the aluminum com-
panies are locked in,” Enders told the sub-
committee headed by Sen. Lloyd M. Bentsen
(D. Tex.). “They have little choice but to
pay the higher levies because of the cost of
disrupting established supply patterns dur-
ing the current period of strong demand,
their structural dependence on Jamaican-
type bauxite and their investments in
Jamaica.”

Officials concede that the difficulties with
the Caribbean bauxite producers show that
a few small, less-developed countries can
pose economic problems for the United
States, over the short term.

However, they add that there are marked
differences between the oil cartel and the
bauxite producers.

TU.S. representatives have quietly been tell-
ing leaders of Third World countries that
they will lose more than they will gain in
the long run if they try to emulate the ex-
ample of the Organization of Petroleum Ex-
porting Countries (OPEC).

The great danger now, U.S. officials con-
tend, is that Third World nations, carried
away by the OPEC euphoria, will enter an
economic poker game with the United States
and the industrial world, without holding
any of the strong cards of the oil nations.

At the congressional hearings, William D.
Eberle, director of the White House Council
on International Economic Policy, declared
that mineral cartels “are not likely to con-
stitute a serious threat in areas other than
oil.”

In the case of bauxite, the Caribbean pro-
ducers hold some short term advantages be-
cause of the dependence of U.S. aluminum
companies on the cheap supplies there.

However, industry and government officials
told the Subcommittee that the world has
abundant supplies of bauxite, located In
many countries. Substitutes which can be
used in manufacturing aluminum, such as
grey clays in the United States, are available.

Steel and plastic materials can also sub-
stitute for aluminum in construction.

“If the tax is continued, future aluminum
investment flows will shift to non-Caribbean
areas,” Enders sald.

In the panicky aftermath of last year's
oil price increases by OPEC, some economists
predicted that the world would see the pat-
tern repeated quickly in other vital resources.

The OPEC actions were widely hailed by
many Third World leaders as strong blows
against old fashioned economic colonialism
of multinational corporations steered from
the United States and other industrial coun-
tries. Raw material prices, they noted, had
failed to keep pace with the price increases
of finished products.

Since then, organizations of coffee, mer-
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cury and copper producers have met to see
what they could do to emulate the OPEC
example.

A price-setting arrangement between Al-
geria, Italy and Spain forced the price of
a 76-pound flask of mercury from a 1973
low of $260, to $350 this year. But the price
has since begun to drop again and hit $330
two weeks ago.

Several weeks ago, Costa Rica, El Salvador
and Mexico, with apparent support from
Brazil and Colombia, set up & multinational
organization, Cafe Suaves Centrales, to reg-
ulate the price and supply of coffee. Accord-
ing to press reports, the organization is
counting on financial support from Vene-
zuela, which will take in an estimated $10
billion in oil revenues this year. If OPEC
member Venezuela agrees, loans from it
would be used to finance a “buffer” stock-
pile of cofiece which could be held off the
market to force prices up to acceptable levels.

Coordination between the coffee growing
countries until now has been erratic, so that
there is presently surplus on the world mar-
ket. U.S. officials say that “there has been
strong evidence” already that Brazil, Colom-
bia and El Salvador have been buying back
some of their own coffee on the international
market in New York City, to push prices back
up.
These examples of producer cooperation
have been far outstripped by rhetoric of
Third World leaders.

On July 11, Mexican President Luis Eche-
verria called for a common front of all Third
World countries to obtain better raw mate-
rial prices.

According to U.S. economic experts, the
success of any board system of price controls
and restrictions on supplies would require
heavy financing, to maintain reserves and
continue production while stockpiles build
up.

In April, Peruvian Minister of Mines Jorge
Fernandez Maldonado called for a “conver-
gence” of OPEC with the copper producing
organization CIPEC, to which Peru, Chile,
Zaire and Zambia belong.

Maldonado spoke of exchanging guarantees
of oil for a CIPEC promise to satisfy the oil
nations’ mineral needs. He also urged a
“Mutual defense of oil and copper resources’
agalnst speculative markets in the West,

So far, however, the OPEC nations have
offered only encouraging rhetoric and token
financial support to Third World countries
which are reeling under the impact of petro-
leum price increases.

American officials say that the oil produc-
ers seem reluctant to risk any of their new
wealth underwriting mineral cartels, al-
though this could change as their income
from petroleum sales piles up.

Economists do not all agree with the cur-
rent assessment of White House, Treasury
Department and State Department experts
that new cartels would be too diffuse, too eco-
nomlically weak, and too politically diverse
to forge well-disciplined organizations.

In a much-quoted article in Foreign Policy
magazine, C. Fred Bergston maintained this
year that Western nations had vastly under-
rated the danger of many OPEC-like organi-
zations forming in different parts of the
world, and waging economic warfare that
would disrupt the established order.

“We are seeing the politicization of inter-
national minerals,” said James D. Theberge,
of the Center for Strategic and International
Studies.

“Third world countries are organizing into
economic blocs and are irying to establish
an economic front. The administration is
rather complacent about it.”

Theberge told Bentsen’s subcommittee,
however, that economists “are right to enter-
tain strong skepticism about the long-term
prospect of mineral cartels by Third World
producers—despite the dramatic success of
OPEC."
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Meeting in Lusaka, Zambia, 2 month ago,
the copper organization CIPEC was unable
to agree on any action to stabilize copper
prices and establish a floor price. Instead, a
decision was made to study how copper pro-
ducers could control trading of the mineral
at the London metal exchange.

The United States now imports only 17
per cent of its copper needs, and experts say
it has sufficient domestic reserves to become
self-sufliclent.

In addition, the United States now has
strong economic leverage over CIPEC-member
Chile, whose military backed regime is coun:-
ing heavily on loans and aid to bail it out of
deep financial diffieulty left over from the
former Marxist regime of the late Salvador
Allende.

Experts also note that restricting produc-
tion of raw materials, unlike restricting
petroleum pumping, can cause unemploy-
meat.

In and out of government, experts differ
over the vulnerability of the United States to
some sudden restrictions on foreign imports
of raw materials,

The United States imporis more than three
quarters of its requirements of chrome,
manganese, tin, mercury, nickel and half a
dozen other minerals. However, Enders told
the Subcommittee that more than two-
thirds of U.S. imports of major non-fuel raw
materials come from Canada, Australia and
South Africa all of which are considered re-
liable suppliers.

Nevertheless, officials in Washington are
deeply uneasy about short term economic
disruptions that could occur if some new,
worldwide system isn’t worked out to satisfy
the requirements of both consumer and sup-
plier nations.

“We could be wrong,” sald one official, re-
calling widespread doubts, only a few years
ago that the oil countries would unite.

Economic warfare between rich and poor
nations would add to infiation in the indus-
trial world, Ultimately, it could be self-de-
feating for Third World countries which need
foreign investment and financial support.

In Geneva, U.S. officials have been urging
members of the General Agreement on Tar-
iffs and Trade (GATT) to accept some plan
which would guarantee access to raw mate-
rials in return for a fairer, stable price for
the resources.

The White House's international economic
chief, Eberle, told Congress that “the politi-
cal dimension of this issue” should not be
neglected.

“Arbitrary actions affecting another coun-
try’s supply of raw materials, and the coun-
ter actions these invite, can serlously damage
political and security relations between coun-
tries.”

Eberle called for a new system to even out
the “peaks and valleys” in the world’s ccon-
omy caused by shortages and surpluses which
produce price summits and dips.

One approach, he said, would be for coun-
tries to exchange commitments not to limit
exports of commodities cach consider essen-
tial.

“To put it crassly, the world economic sys-
tem has got to work on mutual blackmail,”
said an official. “If you give me this, I'll give
you that.”

‘The pros and cons of an “economic stoci-
pile” are also being weighed in Congress.
Such a stockpile could be sold off in pressure
to raw material cartels’ restricting exports or
production,

However, policy makers lean away f-om
this idea now because of its cost, and be-
cause of its tendency to fix artificial prices.

Enders also noted in his congressional tes-
timony that putting 50,000 tons of tin on
the market this year hasn't prevented a nrice
increase of more than 100 per cent.

Policy makers also make clear that the
United States still has powerful economic
weapons of its own to use a mineral front.
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«3f we were not able to reach 2 mutually
acceptable accommodation . . . we would
have no choice but to seriously examine the
contingencies for retaliation in other areas
of our economic relationship,” Eberle said.

SUPPORT FOR JURY JOB
PROTECTION BILL

Mr. SCHWEIKER. Mr. President, yes-
terday, I indicated that a number of
Pennsylvania newspapers have endorsed
the concept of providing job protection
for persons serving on State and Federal
juries.

My bill, S. 3776, would eliminate the
kinds of abuses which occurred in the
Mitchell-Stans trial, and with the
Watergate grand juries, where job
threats, or actual firings, adversely
affected citizens engaged in jury duty.

The newspaper editorials in Pennsyl-
vania make the point that I stressed,
that job protection for jurors, perform-
ing civic responsibilities, is a matter of
fundamental fairness, and must be a
matter of law.

I ask unanimous consent that three
additional editorials supporting my jury
job protection bill be printed in the
Recorp following these remarks.

We must be encouraging, not dis-
couraging, good citizenship, and the fair-
est possible jury trial system in our judi-
ciary, and I will continue to press for
quick action on my bill.

There being no objection, the editorials
were ordered to be printed in the RECORD,
as follows:

{From the Harrisburg (Pa.) Evening News,
July 23, 1974]
A JUROR SAFEGUARD

Sen. Schweiker's bill to protect the jobs of
people serving on jury duty is an eminently
reasonable proposal. If there's anything dis-
turbing about the measure, it's the fact that
legal safeguards should be necessary.

But they are. The senator cited job losses
by people serving in the Mitchell-Stans trial
and on Watergate grand juries as “only the
most publicized examples” of individuals
suffering economic reprisals for fulfilling
their citizenship responsibilities.

It's bad enough that too many people,
young and old, try to avoid jury duty on one
pretext or another. Justice, after all, re-
quires not only good judges on the bench
and good attorneys for prosecution and
defense, but good people from all walks of
life willing to serve on juries so they can
be broadly representative of the community.
In his first inaugural address, Thomas Jef-
ferson called trial by jury one of the prin-
ciples that “form the bright constellation
which has gone before us."”

For many, jury duty can mean both in-
convenience and financial loss. But such
service is one of the ways we Americans pay
our dues for the system we enjoy. Certainly,
those performing their duty shouldn’t be
subjected to the more serious economic dis-
ruption represented by the loss of a job.
Employers should understand the broader
public interest being served and be willing
to put up with temporary loss of their
employes.

The Schweiker bill would extend to jurors
the same sort of protection military draftees
have been granted In the past. That's
only fair. In a sense, jurors also have been
drafted to protect our way of life. Members
of Congress should have few reservations
about rallying around the principle cone
tained in this legislation.
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[From the Lansdale (Pa.) North Penn Re-
porter, Aug. 7, 1974}
JURORS AND JOBS

Sen. Richard Schweiker has introduced a
bill guaranteeing job protection for persons
serving on jurles, whether state or federal.

The senator noted that two Watergate
grand jurors were fired outright and two
others were asked to be executed so they
wouldn’t lose their jobs. Besides that,
Schweiker said, two jurors in the trial of
Maurice Stans and John Mitchell were fired
by their employers.

“These,” says Schweiker, “are only the
most publicized of the ever-growing problem
of persons being economically penalized
simply for trying to be a good citizen.”

As Schweiker says, there is no adequate
job protection now for jurors. His bill to
correct this sorry state of affairs is patterned
after the re-employment protection granted
to persons called to military service.

“Jury duty is vital to our system,”
Schweiker sums up. “The jury is an institu-
tion that not only protects the legal rights
of defendants, but also puts into practice
our commitment to government by the peo-
ple.

“Jurors risk discharge by their employers
as soon as they accept jury duty. And the
Juror who is not permitted to return to his
Job does not have adequate legal remedies.
If we permit the price of this civic participa~
tion to be loss of employment, we should not
be surprised that citizens shirk involvement
in government or that public confidence in
government continues to decline.”

It could hardly be phrased better. It is
contemptible for an employer to fire a per-
son simply because that person accepted
jury duty. Yet it happens all too often, even
in our own region. Long ago we should have
blown the whistle on these narrow-minded
bosses.

[From the Somerset (Pa.) American, July 25,

JURY PROTECTION

A law which provides for financial protec-
tion of workers while serving on jury duty
has been needed for a long time. Now, it
looks as if one will be passed.

Such a bill guaranteeing job protection
for those who serve on state and federal
Juries, has been proposed by Senator Richard
Schweiker.

He pointed out that two members of the
‘Watergate g